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Aaron v. Securities and Exchange Commission, 446 U.S. 680, 100S. Ct 1945 (1980)
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Bouoh EFER | O FakQ HIHIMHE N R e MFE ( legislative history — =5 - #I ¥ gE
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() | P ST O Qo fERM 5 0°
It shall be unlawful for any person in the offer or sale of any securities by the use of any
means or instruments of transportation or communication in interstate commerce or by the use of
the mails, directly or indirectly —
(1) to employ any device, scheme, or artifice to defraud, or
(2) to obtain money or property by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in the light of
the circumstances under which they were made, not misleading, or
{3} to engage in any transaction, practice, or cource of business which operates or would operate
as a fraud or deceit upon purchaser. 15 U.S.C. § 77 q (a).
(@) | OW-oEE CQ o {EHR b 5e°
It shall be unlawful for any person, directly or indirectly,by the use of any means or instru-

mentality of interstate commerce or of the mails, or of any facility of any national securities
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exchange —

(b) To use or employ, in connection with the purchase or sale of any security registered on ana-
tional securities exchange or any security not so registered, any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of investors. 15 U.S.C. § 78j (b),

(=) Rulel0b—5 B OWQ+ONHRV 5 e°

It shall be unlawful for any person, directly or indirectly, by the use of any means or instru-
mentality of interstate commerce, or of the mails or of any facility of any national securities exchange,

1a) To employ any device, scheme, artifice to defraud,

(b) To make any mutrue statement of a material fact or to omit to state a material fact neces -
sary in order to make the statements made, in the light of the circumstances upder which they
were made, not misleading, or

{c} To engage in any act, practice, or cource of business which operates or would operate as a
fraud or deceit upon any person,

in connection with the purchase or sale of any security. 17 C. F. R. § 240.10b-5.
(©) ERBFECFEXKN 0 S vt (19771978 Transfer Binder) Fed. Sec. L. Rep (CCH ) par. 96, 043

() Securities and Exchange. Commission v. Aaron, 605 F. 2d 612 (1979)
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HRKekE H0F

() HERFTECY OMN:T’ RHHOEKYE(scienter requirement) ¥ EhweEo JEEEHHHEEHSS(private dam-

age action) VEHEQHI-H¥EES5I(government injunction action)-VQEN BERHSEH R0V S O HERESD
vOQWN(Ibid . at 620° W QHRE | OH - N HD il EEHIHHE SRR N 0 5 W 134 (scienter) REX0
ROV ORRBERFES Ernst & Ernst v. Hochfelder, 425U. S . 185 (1976) FEINER R 1 HEIXHE
FERVC Va0 QK © W Hochfelder T~ S -9 sd RIEHIEEERRI -0 m O -SRI b S E o
ORI EICE( policy consideration )&3IR R0 40 00U 5 OER M0 Q I SV S0 Q RREC VLT
KOMRBE R Q0(/bid, at 621) VO QHEHETIN 8 5 W B3R (negligence) 8 I @ 0 IV +R VU0 iR |
YEXHERTEOIEY ORI (enforcement action) S K& &E-H-HQ (equitable)” HEE 3
(prophylactic) © Q@ K18 W OHLCmMER ARINNIEOV-UNREQ S | XIS Moy
URINOED KIS0V -UR | BSRMIHI KB NI BHone ) AU N 0007 FHRIEHE O B X 300 AP
BN WENY O MmO QFDEMQIERERIML OO NVUSRE vOEK HUERWIKDeNREme
23 Q19O IEHI  {UEK 316 SOIHERIO R A D LTI 08 LU S O AN E BB E VOV S (fbid. at 621)° 8
2 KT QYEMT K Hochfelder F K AEFIMIEEHIERIN R 2 VR REEI R0 MU R K 0 1ere-u O B
3040 | OO RO HHMBIF ( legislative history ) @46 OE K -VEHRIEH O 20 HEHIHBRVO R
HOWEVEER nmOQH-HEMIERINIG 4 V1R Q B B Y 218 5 UK B EU S VIV S e (Jbid,
at 621 —623)° #6437 | L ST O 5 V-OIEFE I8 S Hochfelder FHEN RSV HESHFERNE VU0 S
VR RQQORR VR 4 manipulative or deceptive” “ device " “contrivance ™V 5 © RMIIZEHE 41TV S

B9 $o | EE L BEVEeUONM S o(Tbid, at 623)°
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() ERKORE ZE (1 RVV—11) hxoR#MN | | R

() SRLR, MNa 556, H— 3~ 4  BZE<HhQROY HFHKOmEZEI LN 4°

() Capital Gains ¥’ BMIHE-V MR WL LN (registered investment adviser ) & EMNROPEROMEK
WP RIEN" TUQHRE v QRN L #EEERO E-Howw ¢ MMNERRED e v R 4 © VER VTR
OB VRN E © M3 IUR KRB (Investment Advisers Act of 1940) QF:EHBIVRERH! 1O
K8 I (HNGED MU V@ OR-HERRFE B U — X e Wi v vmOH O 1RSI
LM HEFWER o REO M 104 oA (intent to defraud) W ERHweBR40C RKIR R HE
AR EEFKEN QNI OV B3R Capital Gains FER O S VD HIE [N x o RELDOCHENKTEE
QBT KR 11 lor (] RP1E) il gome

(@) WO WMAPR | P oRHD | ORI e BB ELER Ko iRy o &p-#H-H o 8%
(equitable relief ) W4Qr@H-HIEKE NN MO N R ORIWENOREN T v woirEv#Hw S W S SRR
RAWHEVD C VLU RS MM SR RPOEEAUON nw ) o 0 —HQITHHNIEXNED S
O (intent to defraud ) RHEHENVLLLLBRLOLHL O LE EHHUOIRE R (scienter) S HRG
SROVOMAOLM S 300" BHENRPSICIRME OSM nw N« 0 —UREHUL G OBNERE SR
ROV AVR N BEWCY S 1% Capital Gains FTEE WRNAUWERY 1m0 OH-EHERKERNRDOREN O
SMFEOLLQVRS EOvMOHHEXOEE Vet N C VY ERTHHNER S QRER O S\
F¥O4 Hochfelder TV B3~ Capital Gains KR4 OERREVI0L i@ oI L° (Aaron v.

'SEC, Brief for the SEC, 12, 22)°
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() HMFETHI OKHK T M Qo REQ VS e°

It shall be unlawful for any investment adviser, by use of the mails or any means or instrumen-
tality of interstate commerce, directly or indirectly —
(2to engage in any transaction, practice, or course of business which operates as a fraud or deceit
upon any client or prospective client ; 15U.S.C. § 80b—61(2).
() SRLR,No 556, H—4~5.
(=) Ibid. at H—-5.
(2 Ibid,
(L) Ibid,
() fbid, ot H-6.
(®) | RN 1O%-omR4D. | KNEIHH | | Yol EENeN VRS UBRIOCR” 1] | ¥oEZ 0w
HONHQ M5S0
whenever it shall appear to the Commission that any person is engaged or about to engage in
acts or practices constituting a violation of any provision of this chapter, the rules or regulations
thereunder , -+ it may in its discretion bring an action in the proper district court of the United
States, - to enjoin such act or practices, and upon a proper showing a permanent or temporary

injunction or restraining order shall be granted without bond, -+ 15U. S. C.§ 78 u(d )(supp.1980)

() SRLR, N 556, H—6.
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(R]) lbid.

(R) Ibid,

(&) Ivid.

(R M (B) Qe

(X RN | | R e oK Nl (REOEBEN R EHIH) | 1181 e (B8 QMBS HKERHD
OIS N 6@ BRI N SR 4o O ISR BRI | MR (IXREH0 Q IKEREEEH)” 1 i 27 IR Q HEBERER R 10idk R 0
ZVHEEOVRS | RUIEIHHERE ok (EREKRE N R e L) | <& o (RN R oHERHEH) 2140
HO® o (IKRHIC EHEE) B HEHIHARN D OL0L D O HBTEREN Rino MImiE-t 5 10°

Q) 1 RN | D o O MmN B (offer or sale) NEPw0-0Q e QNIERD" | RINEIEE | O%
o246 Rule 10b — 5 BRISR QMR8 6 DML (purchase and sale) @RIRIRBEL0°

(Q) WOEHE S LR UEN (federal corporation law) SHBUSMHIWLONUNDIC LR oK TOKE
M2 DOEHR O QERBE OME ) 0 K=KK" N x=RUDKQERETH-HE (FRHOY EHIRER
40 | Dt BEE [ 5 L 0RREM (Federal Corporation Law) S#iE" #ME-UNVEEK] MU KLx N+
ENINE R B 2

() HUDNM TR QIS EHIHIE OO0 B0 1 W N« 0 — QW E(statutory tort) NHre® BE k==
RYROOCHENATEE QMBI BKHR NI (| RPKE 10m) | HmSH-f0sE°

(R 425 U. S. 185 (1976 ) 44 (o) HEE°

(R Ibid. at 194 n. 12.
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(R) The Supreme Court, 1975 Term, 80 Harv. L. Rev. 56, 255, 260 (1976); Berner & Franklin, Scienter
and Securities and Exchange Commission Rule10b—5 Injunctive Actions: A Reappraisal in Light of
Hochfelder, 51 N. Y. U.L. Rev. 769 (1976) ; Comment, Scienter and SEC Injunction Suits: SEC
v. Bausch & Lomb, Inc, and SEC v. Warld Radio Mission, Inc., 90 Harv. L. Rev. 1019 (1977);
Note, The Scienter Regvirement in SEC Injunction Enforcement of Section 10 (b) After Ernst &
Ernst v, Hochfelder, 77 Colum. L. Rev. 419 (1977); Lowenfels, Scienter or Negligence Required for
SEC Injunctions under Section 10 (b) and Rulel0b—5: A Fascinating -Paradox, 33 Bus. Law. 789
(1978) ; Eisenberg & Carnavos, Post—Hochfelder Developments : Litigation under Section]0(b)and Rule
10b—5, Oth Anual Institute on Securities Regulation 707 (1977 ).

(& | (negligence) PHMIBRIVIQCUMOOQ” SECY. Coffey, 493 F. 2d 1304 (6th Cir.1974) * @K pbmo
RUeP Q" SEC v. Texas Gulf Sulphur Co, 401 F. 2d 833 (2d Cir. 1968) (Friendly,]., Concurring)
; SECv. Dolnick, 501 F. 2d _,m.a (7th Cir. 1974) ; SEC v. Pearson, 426 F. 2d 1339 ( 10th Cir. 1970 )R
N OQFKR 05 M v Berner & Franklin, supra note 30, at 787 —792 foEE°

(8) SECv. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963) # () fomz°

(8 SECv. Texas Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 1868) NOFHKHE QBREN{L S V-OREE
FM5S0-0QUENET RN 0 iy JEiE A2 RER[ROOTENETRE QHET | HKHM®) |1mp ()P
)1 (=) faREe

(&) Berner & Franklin, supra note 30 at 787.
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(8®) Note, supra note 30, 77 Colum. L. Rev.at 439,
$) Friendly FEE" W QHEIKENNIRINIG 1M C V' Capital Gains THKE (i Q NIMNREED WV 5 1e°
the elements of a cause of action for “fraud” vary “with the nature of the relief sought”and that
“It is not necessary in a suit for equitable or prophylactic relief to establish all the elements reg-
uired in a suit for money damages . 401 F., 2d 833, 868 (1968).

(&) REWBIEVe9Q" SECv. Bausch & Lomb,Inc., 420 F. Supp. 1226 (S.D.N.Y. 1976 ) SHBMEKE D
359Q" SEC v.World Radio Mission, Inc., 544 F. 2d 535 (Ist Cir. 1976) : SECv. Universal Major
Industries Corp., 546 F. 2d 1044 (2d Cir.1976). 24" Comment, s#pra note 30, 90 Harv.L. Rev. 1019
(1977) ; Eisenberg & Carnavos , s#pra note 30 #EE°

(B The Supreme Court, 1975 Term  supra note 30, at 260 . I%° Hochfelder THXQEHKEER D »nmO
O H-HEEARERIN 0 2 Vo RIBRINEEVIWL 0 ¢ U U HBH0-0Q " Berner & Franklin, supra note 30.

(%) SRLR,No 556, H—T~8.

<) Note, supra note 30, 77 Colum, L. Rev. at 425; The Supreme Court, 1979 Term , 94 Harv. L.
Rev. 270, 276 (1980) (KFHEXERPrelER)°

(¥) SRLR, Na 556, H—6.

& (=) g

(%) SRLR, Na 556, H—8~9.

() lbid,
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(1982)

WmARY $WN5

(Q) Ibid . at H—8

() Note, supra note 30, 77 Colum. L. Rev. atl 440. v QHEEEEFTENRPeBEFUON Berner &
Franklin, supra_ note 30, at 785 — 787,

(%) HFEKORFHMEO AW Blackman Figh+s " wooden analysis” R0 (SRLR, Na 556, H—7.) e dgiu s
“artificial” Ut 2w (The Supreme Court, 1979 Term | supra note 40, at 276)

(® wEN LWy Lowenfels, Recent Supreme Court Decisions under the Federal Securities Laws:
the Pendnlum Swings,K 65 Geo. L, ] . 891 (1977 ) fh&=°

() The Supreme Court, K 1979 Term, supra note 40, at 277,

(®) SRLR, Na 556, H—10: The Supreme Court,K 1979 Term supra note 40, at 272n. 13. 230" i (IR) HE°

(&) Burger unHEHEOE L VO SRV HD ORQU QBEYPLR VMV WOVLREM IV ooeRT”
RN Q BRIV O RISV RS S URY VS0 SRLR, No856, H—7. 13397 b x> RIS
QEREHIEBVE nROBKEHWEToNN VS HERTE Q- BRI R IR o e #i-HE 0T 0 VR e
NS0 I (ALI Federal Securities Code §§ 206 (61), 206 (96), 262 (d), 297 (a), 1602 (a),1819(a)
(3), and 1819 (a)(4), Proposed Official Draft 1978)

©) The Supreme Court, 1979 Term , supra note 40, at 279,

(R fbid, at 277-278 ; Note, supra note 30, 77 Colum.L. Rev. at 421,

@ The Supreme Court 1979 Term, supra note 40, at 278,



