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Pros:
－

1．HerbicideshavebeenusedeffectivelyinVietnam
toclearthesidesofroads,canalsandriversandaround

encampments,therebyreducingthepossibilityofenemvambush二

andconcealment,andprovidingmoreprotectiontoUSandSVN
forces.

~

2．Herbicideshavebeenusedeffectively
todestroycrops,therebymakingitmoredifficult
enemytosecurefoodsupplies.

inVietnam

forthe

’Cons-
－

1．Theuseofherbicidesinananti-croproleblurs
a"nofirst-use"doctrine.

、

2.IftheUScontinues

agentsareexcludedfroma
makeinternationalcontrol

totakethepositiontha仁

"nofirst-use"policy,it
ofCWmoredifficult.

these

could

3．Itisdifficulttodeterminethatcropsaresolely

fortheconsumptionofthearmedforceswhichisthesole
targetsanctionedbyinternationallaw.

ShouldtheuseinwarofallchemicalandbiologicalI,

agents,including上竪璽=属窒_(z麺里圭ontrolage匹旦)and/or
authoriza仁ion？herbicides.reauirePresidential

Pro:
一

Thepoliticalimplicationsoftheunrestricteduse
oftearga錦⑬nd/orherbicidesinwarcouldbeofsuchmagni-
tudethatitwouldbeunwisetohavethemintroducedwithout

Presidentialauthority.

ゲー

Cons:
－

1．Thesenon-lethal-weaponsshouldnotbesingled
outoftheUSarsenalforspecialauthorization.

2.Thistypedecisionshouldbepredelegatedin

orderforadequateplanningandlogisticssupport,廷RCAis
tobeused.
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TheGenevaProtocolof1925Iエエ

Ｉ

TheGenevaProtocolof1925:"ProtocolfortheA，

ProhibitionoftheU呈旦inWarofÂ phyx塑仁ing.Poisonousor
Bacteriological MethodsofWarfare."OtherGases,andof F凸

一

母
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ThepositionwhichthevSGovernmenttakeswith
respecttotheProtocolwilldependupon:

thepolicyissues

decisionwithrespect

1．Thedecisionsreachedon

describedabove,andi・nparticularthe

toteargas;and

2.Legalinterpre仁ationsofthescopeandstatus
oftheProtocolwhichareconsideredattheendofthissectio面．
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"ThattheHighContractingParties,sofaras

theyarenotalreadyPartiestoTreatiesprohibit-
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5．Ratificationwouldnotprohibit,restrict,or
regulateanyresearchanddevelopment,production,deployment,
andstockpilingofchemicalandbiologicalweaponsdeemed
necessarybytheUnitedStates.

ShouldtheUSratifytheGenevaProtocolof1925C、

"Protocol fortheProhibitionoftheUseinWarofAsphyxiatin食ョ

PoisonousorOtherGases,andofBacteriologicalMethodsof

with－－（fouroP仁ionS)★Warfare"．．－2

Areservationorinterpretivestatement1． Der－

mittin冨仁heUnitedStatestousechemicalandbiological
suchareservation/inter-

gasandothernon-lethal
in#2below.）

(Presumably
includetear

andconsare

incapacitating,agents

pretationalsowould
RCA'sforwhichpros

Pro:
一

､

’ Itwouldmakeclearourintenttopreservetheoption,
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士士DODdoesnotbelievetha仁pastUSofficialstatementsof

no－丘rst-useoflethalagentsapplyequallytonon-lethal
agents.
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4里豊塞rvationorinterpretivest韮璽昌延2．

permittingtheUni上edStatestouse-teargasandother

non-1ethalRCAwsin亜artime-withOutrestriction百？
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(b)RatificationwouldsignalUSinterestinrein-
forcingthebarriersagainstCBW,andcouldenhancetheUS

positionasregardsthepossibleinitiationornegotiation
ofanyfurtherarrascontrolmeasuresintheCBWarea.

、

’
(c)Areservationorinterpretivestatementor

bothisdesirabletoclearlys仁atethatwedonotregardour
useofRCA'sandherbicidesinVietnamascontrarytothe
Protocol．

’

(d)Suchareservationorinterpretivestatement
wouldcoincidewiththepracticeinVietnamoだとheUSand
certainofitsallies(RepublicofVietnam,Republicof

Korea,ThailandandAustralia,thelasttwoofwhichare
partiestotheProtocol.）
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(b)Rat正icationundersuchrestrictionswould
limit"first-use"optionsforCWandBWincapacitating
agentswhichhavesomemilitaryvalue.

I

|’
１
１
１ (c)Itcouldbeconstruedasinconsistentwith

pastUSofficialstatements.*

3．

settingforth

Aninterpretivestatementorreservation
theUnitedStatesviewthattheProtocol does

prohibit theuseofteargasandriotcontrolagentsinnot

wartimefor"humanitarianpurposes‐T『？‐．
■●

Pros:
－

(a)Itwouldpreservesomelatitudefortheuse
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humanitarianpurposes.、
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(b)Ratificationundersuchrestraintswould
restrict"first-sue"optionsfornon-lethalRCA'sandCW
andBWincapacitatingagentswhich前歴mightwishtoretain.

I

(c)Aratificationwithoutaninterpretivestatement
regardingRCA'sandherbicides(i)couldleadtodoubtson
thelegalityofourpresentuseofteargasinVietnamand
(ii)precludefutureuseofthisweaponwiththeconsequent
lossofitsmilitaryvalue.

"Without4． express1yreservetheanyattempt to

ri賃httouseRCA8sinwar？
ﾛ1

Pros:
一

(a)Ratificationwithoul二additionalreservationor
interpretationwouldaccordwiththeviewofmanyStatesthat
thewidestlatitudeoughttobegiventotheprohibitionsof
theProtocol.

、

(b)Ratificationwould:(i)strengthenthelegal
forceoftheProtocolandinte工nationalrestraintsonthe

useandproliferationofCWandBWagents;(ii)beinter-
pretedasapositive,welcomestepbytheinternational
community;(iii)reinforcepastUSofficialstatementson
the"nonfirst-usedoctrine";and(iv)reaffirmpastUS
votesinfavorofresolutionscallingforstrictadherence
totheprinciplesandobjectivesofthePro上ocol.

(c)RatificationwouldsignalUSinterestinre-
inforcingthebarriersagainstCBW,andcouldenhancetheUS
positionasregardsthepossibleinitiationornegotiation

ofanyfurtherarmscontrolmeasuresintheCBWarea･

Cons:
－

(a)Aratificationwithoutaninterpretivestate-
mentregardingRCA'sandherb準ﾕde.s(i)couldcausegrave
doubtsonthelegalityofourpresentuseofteargasin
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Vietnam*and(ii)precludefutureuseofthisweaponwith
theconsequentlossofitsmilitaエゾvalue.
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3.Itwouldavoidthedisadvantagesofratifying
theProtocolwithareservationthatmightnothaveinter-

nationalacceptance.

Cons;
－

1．Non-ratificationwouldberegardedbymany
nationswhoareawareofourcurrentpolicyreviewasrepre-

sentinganegativeoutcometothisreview,andwouldleave
usvulnerabletopropagandaexploitationbytheSovietUnion.

、

2．Non-ratificationwouldbeseenasablowto

progressindisarmamentandarmscontrolmeasuresinthe
CBWfield.
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E、LegalIssues
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(c)ThecentralpurposeoftheProtocolis
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2． TheDepartmentofDefense

TheDepartmentofDefensedoesnotagreewith
theDepartmentofStatepositionthattheGenevaProtocol
nowstatesprinciplesofcustomaryinternationallawand
thatitsprohibitionsextendtothetypeofagentsnowbeing
employedbytheUnitedStatesinVietnam.

First,theProtocollanguage,itself,only

purportstobindtheParties"asbetweenthemselves,"and
themanyreservationslimitingitsapplicationfurther
depriveitofanygenerallawdeclaringeffectandconvert

一・七ざ-=

*ItisState'sviewthatifthispositionisadopted,any
publicstatementsontheextentoftheUnitedStates
obligationsundercustomaryinternationallawcouldand
shouldbeavoided.
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itintoaconfusingarrayofcontractualrelationships.
Thatthereis,attheleast,majordisagreementonthe

Protocol'slegaleffectisreflectedintheUKstudytabled
a亡仁heENDCinGenevainAugust1368:

F一

"(ii)Juristsarenotagreedwhetherthe
Protocolrepresentscustomaryinternational
laworwhetheritisofapurelycontractual
nature、61

Thereasonforthisdisagreementisobvious.
ThereservationstotheProtocolcreatethefollowing
congeriesofdi至彊eringcontractualrelationships,depending
uponthesubstanceofthereservation,anduponwhetherother
ratifyingStateshaveacceptedorobjectedtothereservations.
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(a)StateswhichhaveratifiedtheProtocol
withoutreservationshaveanunqualifiedcommitmentwithall
othersuchStates,inwhichnouseoftheprohibitedweapons
islegal,except,thelimitedrightofreprisal.
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(d)AllStateswhichhaveobjectedto亡ha
StateorStatesmakingreservations,haveeitherprevented
theProtocolfromcomingintoforcebetweenthem,orhave
establishedacontractualrelationshipmodifiedinterms

ofthereservationandobjection.
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Second,whileitistruethatthe

practiceofStatessincethe1925Protocolhasgenerally
showncompliancecoincidingwithits冨渉ovision,thereisno
evidencetoshowthatsuchcompliaincewasbasedonlegal
restraintsratherthanpolicy-treasons,factswhichmustbe
showntodeducearuleoflawfromStatepractice･Noris

thereevidencetoshowthatcompliancewasnecessarilylinked
totheGenevaProtocol.Indeed,theUnitedStatesrepreseh-
tativerecentlystatedcategoricallyintheUnitedNa仁ions
thattheUnitedStatesconsideredthatnon-useofC&Bagents

duringWWIIwasbaseduponthefearofretaliationrather
thanontheProtocol'slegalrestraint．(AmbassadorFisher,
November27,1967.）

Finally,recentdiscussionsofWestern
disarmamentexpectsinNATO(USMissionNATO4454)demon-
stratesnoconsensusonthesubjectofwhetherornotthe
GenevaProtocolnowstatescus_tomaryinternationallaw.

OnlytheNetherlandswaswilling-tocomeoutaf丘工matively
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Thereis,infact,considerabledisagree-

mentamongStatesontheProtocol'scoverage,i.e･,whether
allgases,orwhetheronlythosewhicharelethalinnat
areprohibited.Thisisamatterwhichisnotresolved
theProtocol･AUKstudytabledattheENDCinAugustI
stated,inthisregard:
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controlorincapacitantsmaybeusedinwarfareonlyfor
11humanitarianpurposes''一hasbeen－acceptedbyalloreven
amajorityofStates・Thenegotiatinghistoryofthe
Protocoldoesnot二showthatthisdoctrineof"hImanitarian

purpose"wasevenconsideredby-itsdraftsmen・IntheDOD
view,useof旦鰹's皇旦茎一望E旦旦且皇茎旦垂s-メ皇一己江herprohibitedby
theP璽塑color_虫且_竺璽に.Thereisnobasisforthe
argumentthattheiruseispermittedfor"humanitarian"
purposesandprohibitedforallothers.

TheDepartmentofDefenseviewisthat
therearenorulesofcustomaryinternationallawwhich

prohibit,p旦三旦旦,theuseofanychemicalagentreasonably
employedtosecureamilitaryobjective,otherthanthe
generallyacceptedprinciplethatweaponsshallnotbeused
againstnon-combatantsortocauseunnecessarysuffering.
andthoseruleswhichstatethatasoldierwhoishorsde
combatisnotalawfultargetunderthelawsofwar.
而這顧註ornottheenemyishorsdecombat,however,isa
factualandnotalegalquestion.Thereisnorulewhich
saysthatgasesandconventionalweaponscannotbeused
together･Thereisりinstead,theabove-mentionedtestto
beappliedonacase-by-casebasistothefacts.This
positionisinaccordwiththatdevelopedbyThomasand
ThomasforACDA(pp171-173),referredtoabove・Thereis
nosupportfortheDOSargtmientthatCWorBWagents--or
anyotherweapon--shallbeused"onlyforhumanitarian
purposes"i.e、onlytosavelivesorreducecasualties.

Withrespecttobiologicalagentsthe

DepartmentofDefensetakestheviewthattheterm"bacterio-
logical"isvagueandambiguousandwasnotintendedto
encompassorganismswhicharenot"bacterial"innature、
Otherbiologicalorganismssuchasrikettsiae,virusesand
fungiunderthisviewdonotfallundertheProtocol's
prohibition.
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ThisviewisThisv1ew1s

conventiononbiologicalwarfare"
supportedbythe"draft
tabledbyt二heUnitedKing-

domattheENDCinJune1969,thepurposeofwhichisto
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