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Tentative translation subject
o

to alteration

alteratlon

Article 19 (a) covers The QkinaWa eree. Accordingly it is not c_‘c}freéb

Japan and Japanese natlonais.

As

- s

first tlme by the Agreement between Japan a.nd U.S.A concerning . thek

--‘Amami Islando s however , the cese with Okmawa is. 1n dlfferent ste.tus

(1) Reason by granmatlcal 1nterpretatlon.

By Art. 3 of the Peace Treaty, Okinawa is discriminated from the ares

where ordinary administering authority of Jepan is exer"cisegl‘, and Ta.'l_.s,o,
from the area provided in Art. 2. In other words, Okinawe is set

forth on international law as a entirély new end special aree.




i conclus1on of the treaty.

-:It is"unjust’ifiable as well to understand that the terms of area

stipulated in the Treaty with the expression“of "Japan” or "Japanese

territory" mean the Japanese territory just before the conclusion of

the Treaty which covers the areas of Art 2 and 3, and to insist to 4
apply Art, 2 or 3 in dupllcatlon. For example: '
I

- (a) " At the present: time the terminal facllltles of the submarinc cable

in Oklnawa belongs to Okmawa. Prov1ded the fact means that

Okinawe has ownershlp of it and 1n reasonable condltlon., under the
'I‘reaty, it can only be understood by the appllcatlon of Art. 4 (c)

of the Treaty.

N

In this case; it would be interpreted that "the detached territorv" -

provided in Art. 4 (c) enticipates the area of Art..3. If so, tho
expression "Japanese" in "the Japsnese termlnal (facllltles)" of
Art. 4 (c) would have been used in clear recognltlon that it does
not cover the area of Art, 3 :
It has never been heard that any ef facilities eccupieti bv ‘the
U.5. Oécupation Forces in Oklnawa was returned to Japanese Govern-

ment within 90 days of effectuation of J apanese Peace Treaty.

If we consider by including the area of Art. 3 in the \expression

.

w1th1n 90 days unless other arrangements are made by mutual agree
ment" , and it should not be read as that the Oecupat;tqn“,fo ‘ces": are
not obliged to return them withi_n 90 days if arrangenentszhave 'not
been made because of 1mp0331b111ty of aegreement., .

In other words, it should be 1nterpreted that they must be returned
to, even if arrangements have not been made. Moreover, it would

be unJustlflable to regard the right of the United States to exe 1se
the powers of administration, leglslatlon and jurisdiction prov1ded‘

in Art. 3 aes an exclusion of obllgatlon to return the ifacilitie‘s' 5
which is set forth in Art..6 (o). :
Because the right of the Umted States to exercise powers abova :

is an ordlnary admmlstermg authorlty which is to be exer01sed

to the obllgatlon under 1nternat10nal law, Whereas » the obllgat on
'to return fa0111t1es accordlng to Art. 6 (c) is the one under -
international law, which-is provided in the Treaty. .
And, 1f we 1nberpret that Art. 6 (¢) stipulates only about Japanese

mainlend Wthh from the beginning was put under the 1nd1rect

 Militery government, the interpretation mey meet the will of the:

planner of the treaty, although it has no positive ground. If so; ,

however s it would be natural and also comply with the plenner's




E As to propertles of Allled ‘Powers and thelr natlonal in’ Oklnawa
-Japan has never been requested not only for thelr return but H'als

) for compensa’clon for them, and it has nelther been repor'bed th t
Japah hes violated the Treaty. |

It can be recognised that the return of ,properties becomes impo‘:s‘-;
.sible in fact or legally by duplicatev 'kapplication of Art. 3 B 1f \
the expression "Japan" in Art. 15 (a) is interpreted to coYeréki'r"i‘

Nevertheless we can not agree with the interpre‘;ation that 'obilg‘e.tio,

for reperetions in place of the return of facilities set forth in the:

last part of Art. 15 (e) is released by pro-visieri‘of Art. 3, ex're’n“ if’
dupl‘icate application is made wif.h Art. 3. 1In short, there is no
other way to interpret the fact stated ebove as reasoneble thazll"“‘of

understond "Japan" in Art. 15 (a) does not cover Okinawa,

We“find theoretical end logical contradictions, as to be referred;;

to in (2) and (3), in inelﬁding the aree of Art. 3 in "the Jepe;ieee
terriffory" of Art., 19. It is the saime te include Korean nati'onelsv
in "Je.paneee Nationals® of the said artiele (paragraph) .
After all, there seems to be‘ no universality in interpretat.ion-
that includes the erea o1 s»t, 3 in area in the Peace Treaty
which is expressed by "Japan'" or """—’rmese territory"., On the

/contrary, the current situation can be explainew +hrough naturai,

Art. 3 only in the case of Art. ;9 However, there is. rlo ‘og
reasvonbwhich demends such a conclusion. Accqrding]y such’ an,
.interpretation cen not hold good as & precise way of irlﬁerpreta;..
tion of law. -

By reasons sbove, it is proper to understand that the "Japanesex
territory" set forth in Art. 19. (a) does not cover the ere ‘of
Art. 3 from the view-point of gramnatical interpreta’_oion..

Reason by reasonsble interpretation.

A Peace Treaty is concluded by- reasonable agreement of the countrle
concerned, Therefore, the ‘objects of waiver provided‘in Ar’b. 19 (o}
the Peace Treaty should be, we are obliged to interpret:, cenfif;e’d

te those of which substance end details Japan could recoghize'e;’c\. 'bhe
time of/ conclusion, However, the clalms of Ok:mawan people wh1 e
was ceused by actions of the Unlted States mllltary forces 1n 0! maw

such as the title subject of this paper wholy lack the ebove'-‘said'

condltlons at the time of conclusion of the Peace Treaty and,e en’. at

: present time as well, Accordlngly Art: 19 is not appllce.ble to

" Okinewa by reasonabie interpretation,




Art Al9 of. the Peace Treaty, and desplte of some dlfference 1n expres

smns betwee‘l"' them, the Agreement has no wordsfto state that 1t is' g

/speclal agreement or rev1sed agreenent of the Peace Treaty. Ther

'fore it should be 1nterpreted that the prov131on of Art. 19 is 1o

“".applled to Amam1. On the o’oher hand, in Art, 3 of the Peace Treaty

‘ “Okihe.'wa e.nd A.mainl ‘are equlally treated, which consequently leads to’

(2)

(b)

the loglcal 1nterpretat10n that Art. 19 is not applled to Oklnawa.‘

Reason by législafcor's will, :
Look:mg back upon the wills of leglslat.ors who had engaged in’
drafting the Peace Treaty and the Amemi- Agreement s Art 19 of the

Peace Treaty is not applied to Oklnawaby the fo]_.lowing facts,

In drawing up Art, 19 > the leglslators had no p051t1ve recognltlon

that Okinawa was covered under "Japanese terrltory"

With regard to deallng with claims against the U.S. Occupatlon
Forces in Amemi R ‘bhe officials concerned of both countries had a
recognltlon that those clemlms where dealt with definitely end for
the first time by Art L (1) of the Amemi Agreement and the v1ew
is unchanged still now, &'VI‘he recognition has never been made that :
‘those clainms hed elready been dealt with ‘accordlng to Art, 19 of
the Peace Treaty. '
Upon conclusmn of the Amemi Agreement 3 the offlclals concerned of
both counties held the seme opinion theat when Okinawea is returned

,to Japan, a prov151on corresponding to Art, 4 (1) of the A.maml

Agreement becomes necessary

,:'(1)

the Poase Treaty specially covors Okinawa as follows:

:‘The wei\}\erby Jepen of \clainis‘ of "1ts nationaié"' ‘aga‘iii'stf'tne
Allled Powers and their natlone.ls means only the prom:.se by Japanese
Government that even if the Allied Powers dlsavow by the:Lr Vsoverelgnty
the claims that Japenese nationals have sgainst the Allied Powers
end their nationals, Jepanese Government doss not ce,'l.i to accoun’.cf;”cn
international law aéains’c the Allied Powers' on their disavowai' and
it does not meen thaet Japenese Government, on behalf of Oklnawan
people, waived the claims of them.

When Japanese netionals were put under the soverelgnty of a i‘orelgn
country, they enyhow are compelled to obey it.as the" soverelgnty is..
absolute, However, it is a principle on international law t.he.t 1f‘
the soverelgnty of e foreign country was exer01sed agamst the rules

.on international lew, ‘Japanese Government s apart from Japanese na
tionels, could cell to account on international law against that

.

foreign country. Lo

Japan has walved this authority on. internationel law against the

Allled Powers in Art .19,

This authorlty orlgmates in the event thet the prlvate rlghts of’
Japenese natlonals were infringed by e foreign country, t.he 1ni‘r1ng'
ment being a cause. But it is different from the 1ni'r1nged ri‘ghts
which belong to Japanese netionals, ‘This suthority belongs to'i}he» ;

s'cate and not to the private individuels who were infringed. . Thé'



(3)

)

' pomt out ‘the loglcal contradlctlon of the common oplnlon.

Jective mterestq of 1nd1v1duals concerned The de0131on whether

the state exercise thls authorlty or not should be made by the state
1tse]_f and not by the 1nd1v1duals concerned, Hence, 'the authority’ ;
of the state to be waived by Art. 19 can nob be confused with the

.

rights of Jepenese nationsls themselvee.

While the provision of Art, 19 (&) of the Peace Treaty, being a

treaty, is effective as an internationel law, it has, at the same

time B been paesed by the Diet.: It is a established opinion of the

-

Japanese Government that the treaty becomes effective as a civil
iaw by the approval— of the Diet. Accord‘irigly‘Art. 19” (a) of the
Peace Treaty 1s effectlve in formallty as & c1v1l law,

However, Art, 19 (a) stlpulates nelther the lapse of claims of

' Japenese nationalsnor the aquisition of claims of Japanese nationals

ot

hy Japanese Govermﬁent.

\

Accordingly it does nojb affect the claims of Japanese nationals,

“consequently its effect on civil law ‘having no substantial'cohtents.

It is impossible to ihterpret that the claims of Jepanese nationals

have been waived by effect on civil law of Art. 19 (a).

Looking over the effect of the previs'idn of Art. 19 as en inter-

national lew, it is & common opinion to maintain that individual

‘persons can not be the- subgect of right end obllgatlon on inter- .

national law. Although the minority views insist that 1nd1v1duals

cen be the sub,]ect of rlght and obllgatlon, any of them does not

legal fact, the 1nd1v1duals ‘can be understood as the subgect of

of treaty or a establlshed international custom sets forth deflnltelb

‘law. For example, Art, 298 (Annex (2) ) of Versallles Peace Treaty,

as the subject of obligation.

'Gemeny‘ under the Versailles Treaty, there is no grounds, ever in

- Art 19, provides that "Italy Waives ...veeve..... On behalf, of

Conversely, it is an insistency of this view thet only*when the

waiver of rights of 'individuals ‘ander Art. 19 was reco;g,nized‘as :

. f

obllga‘blon in international lew, Another mlnorlty view represente

by Prof Taoka's malntams that the subgect1v1t.y of 1nd1v1duels in

international law cah be recognized only when e express provis‘i‘(‘)h‘

that individuals are sub,Ject to direct restrlctlons of 1nternat10nal

a correspondlng prov151on to Art, 19 of the Japanese Peace Trea‘by,_

whlch prov1des the waiver of cla:uns of Germen natlonals defmltely,

sets forth that "Germany or German natlonals cen not cla:l.m or in-.

stitute a suit." ‘According to thls m1nor1ty v1ew, German natlonals

are meent that ‘they lost their claims under thls prov151on. However Fi

.

Art. 19 uses the expression "Japan waives.....", regarding Japan

‘Accordingly, unlike the case of

Teoka's view, to interpret that cldims of Japanese naitionals‘them-,-

selves are restricted.

_Art 76" (1) of bhe Ttalian Peace Trea’cy, which corresponds to

the Italla.n Government or Itallan natlonals. e ."."



sery for walver of 1ts natlonals' clalms to other party countr es

On the other hand adrnlttlng Ita_llan natlonals can be the subJect

minority views, it is doubtful whefher the expression "on behalf of'

catlng thet Ttalion nationals directly owe a obllgatlon Even if .
we . interpret this point in the effimstive that Italian nationals

have waived claims directly under the a.rticle above, Art, ‘19 hes

not the expression "on beha_'Lf of Japan or Japanese natlonals.
Therefore, 1‘9 seems to be a questlon whether we should interpret

| - claims of J aponese nationals as waived accordlng to analogical con-
structlon or es not walved unllke Itallan nationals accordmg t.o -
. : aentagonistic oonstruotion.' But on this question, Art, 76 (2)

provides for the definite eonstfuction of the preceding paragraph

¢ (1) of the some article as Follows:
"The provisions of this Article shall bar, completly and finally,
{ ,\’ ell claims of the nature referred to hereln, which will be hence

‘foreward extmgulshed whoever may be the parties in 1nterest

The Italien- Government agrees to.make equltable compensatlon in

- - llre to persons who furnlshed supplles or serv1ces on requlslt.lon
to the forces of ‘Allied. or Associated Powers in Itelian territory
and in- satis_faction of non-comb‘a?:, demage claims against ’c.h_e‘forces
of- Allied or Associated Powers arising in Ttalian territory!.

However, the provisions corresponding %o those of Art. '76 of the

. Italian Peace Treaty which provides two importent .ma‘tters as shown

‘ rof right end obllgatlon* in mternational law according to the r‘ec‘enfc'-‘

Italien nationals" cen be interpreted as an express prov151on 1nd1- e

. (6)”

- 1.

' . as Art 19 (a) is concerned, what was waived under Art. 19 by Jepenese

Concernlng the tltle subject, Japanese Government does not owe the

respon51b111ty ior lege.l compensatlon.

_ against the United States, and not the claims ‘of Okinawan peaple

Accordlngly even 1f e mlnorlty view regardlng 1nd1V1duals can ' be:

the subject of obllgatlon in mternatlonal law: was based on,

is no ground as well for interpretetion that Tight and ob‘ligai}io

of Japenese nationels have been waived under Art. 19, In f_hls" case

it is a fact which can not be overlooked that Art. 19 of the":Jép’an

Peace Treaty not only has not provided the similer stipulation to

the latter part of Art. 76 (2) of the Italian Peace Treaty which

prescribes Aa' compensation obligation of the Ttalien Govermment, but

‘also not prov1ded for the constructlonal prescription of the former

part of the seme Art. 76 (2), together with that the words "on be-

half of Japanese netionals" were not inserted in Art 19 (a).

Desplte of the ex1stence of Art 19, the claJms of Japanese na-

tlonals themselves really ex1st However, how the claims would be’

treated is, apart from the respon51b111ty for the pr'mclples of

Universal Decralation of Humen nghts and the like, in mternatlonal

law, left to t,he discretion of other party countries by their _—

domestlc actions.

It is 1nterpreted as incorrect to apply Art. 19 of the Peace Treaty

to this.subject. Even if this question was taken up inv,line with the .

assertlon that Okinawa aree is included in Japanese terrltory as fe.r

Government was”‘only the diplomatic function to exercise its right




or- ext.mgulshed

the govermment responsibility for compensation, even if based on th

On the other ha.nd, the Constitution of Japen, in Ar’o .29 (3),

B "assertion that Art. 19 (a) is epplied to the title subjecf. » the sctior

stlpulates , with regerd to compensetion by the government as follows. » ‘
of Art. 19 (&) does not come under Art, 29 (l) of the Constituticinz

"A private property may be taken for public use upon Just compensa~
of Japan, because what was waived by the Japanese Government was the

tion therefore". It means that Japanese Government hes to, in case

rlght of Japan itself in 1nternat10nal law, and not the Prlvate rlghts

of property themselves of Japanese nationals,

of its‘requisition, transfer and extinguishment of the right of

property of its netionals under its sovereignty, make due compensati’on“

\

for it. So B grantlng to teke’ the stand to adm1t the appllcatlon of

. Okinawan people sfill retain the claims to the United States.
Art. 19 (a) concerning the tltle subgect, the waiver of Japan's right :

o Whlle it is not correct to apply Art 19 in connectlon with the, sub—

\

¢ to the forolgn counbrles does not come under Art 29 (3) of the

Constitution of Japan." Therefore the const.ltutlonal responslblllty, ; ,Ject, as stated above , even when consldered on the basm oi‘ the con-

tention that as »i‘er as J apanese territory provided in Art. 19 (a)

is concerned the Oklnawa aree ‘is included in 1t » the recognltlon

to make compensatlon concernlng the tltle subgect has not arisen

. ‘ w1’t,h the Japanese Governiment .

v

.nade by the Japanese Government to the Allied Powers of the waiver

2.‘ Even 1f we concidered, apart from Art. 19 (a) on the respon51b111ty

of compensatlon of the J apanese Government, under the provision of of claims of Japanese natvivonals ageinst the Allied Powers and their

the Constitution of Japan, there must be the facts of infringement nationals accordmg to Art 19 (a) only means that even 1f the Allied

7

_ Powers disavowed the cla:l_ms Wthh Ji apanese natlonals have to the

: of the prlvate rlghts in Okinawa ' caused by legal act of the J apenese

- Government , for J apan to bear the respon31b111ty for compensatlon.

Allled Powers and thelr ne.tlonals in accordance w1th the c1v1l laws -

Fa administering S
) (r’ . - Yet Japanese Government has never been adnitted any adminis g | S of those countrles, the Jap'mese Government does rot ~call to account,

power and’ respon51b111ty over Okmawa since the end of the war.

from the'point of internati‘onal law, to the Allied Powers for their

In this respect, Oklnawa differs fundementally from Japan proper. '
disavowal.

. Therefore, legally speaking, such a responsibility as has been

Needless to say that the Japanese Government waived its claims

b ac“cording’to Art 19 (a) of\t.he Peace Treaty, thé seme Article provides -

" assumed in Japen proper has not erisen in Okinawa with the Japanese

Government ,

for, as mentioned in the foregoing, neither extinguishment of-the

clairhs of Japenese ‘nationals'nor requisition of the claims of

Consequen‘t.]‘.y‘ the

dJd a_penese nationals by the Japanese Gover'rnnent;




:m complete opp031tlon to such 0p11'110ns as the testlmony of Ma,j" gen.

Wllllam F Marquat made before a House Armed Serv1ces Comrnlttee 1n

June 1955 3 the reeommendatlon of the Hon, Nelvm Price made in April
1956 and .the reply of Deputy Governor, of USCAR to chief execut1ve~
of GRI of August 1956, these views of the United States side merely

represent those of Delense Department end House’ Amed Services Com~-

mittee,

3. There :is a fact that G.H.Q. Far East Command directed in its directive

to Commanding General, Ryulgyus‘(‘;omnand, of 30 April 1952 to establish- '

a counterpart fund wh:Lch is obta_lned from the sales of CARIOA sup-—
plles and to pay. rent for prlvate property of Okinewan people prlor
to 1 July 1950 from the fund 5 e‘s one of functions of the ‘fund. ) The
fund, however s has not |yet been disbarsed for this purpose to date

USCAR Ordj.nance No. 105 issued on 23 March 1953 provides for pa;ﬁnent

" of rent for the period 1 July 1950 to 27 April 1952, The pa;yment‘”

was actually made a.nd a total sum of 125 356 046 80 B Yen was depos:Lted

with the Government of Ryuky'u Islands. Moreover 11-, was revealed in

a joint coni’erence of the [UNR and Oklnawan off1c1als held on 3 June

-

1952 that apprelsal of rent is based on at 6 % annually of - the ruling

price at the t]_mes to start use of the land,

5. The Agreenent between Japan and the Unlted States of Amerlca concern~—.

ing the Amam:L Islands dated 2L December 1953 prov1des in 1ts Art, L
- (1) for a similer clause to Art. 19 (a) of the Peact Treaty end at

the same t1me an 1nsert10n was nade uncondltlonally by request of

-1 -

1‘ .

of peace as uell

measures in hls power to restore, s end ensure, as far as possible,

riistratively.

The Unlted States, as an ad.m1n1ster1ng authority over the Okmawan

area a.nd Jits people, ic rospons:.ble for maintenence end :unprovement

of wolfare of the people durlng occupation end after the conclu51on

fAmendment

5 of the Constitution of the United States provides,

shall private property be taken for public.use without just compense~ '’

"hor

tion". and Amendment M pI ov1des > 'mor shall any state deprlve any .’

person of life, leerty, or’ pronerty, w1thout due process of law',

Regulatlons concernlng the . lavrs and customs of ]_end worfare stlpulate

to the effect that prlvate propertles of the people are, .cven in a

period of military occupatlon, 1nv1olable.

Arb. 46 (2) of - tho

Regulatlons reads, "Prlvate pronerty can not beconfiscated", - and

Art, l+3 rcads "The authority of the lcgltlmate power having in fact

passed 1nto the hends of the occupant the latter snall take all the

s

=15 -




‘ tion Forces intended to administer in accordence with the rules of

" esteblished international pmnc1p1es pertamlng to the exercise of

no’c me'ant t.o be den:Led as a prmclple of 1nternat10nal law

In fact 5 the Price Report admitted that the United States Occupe-

garded as insisting that claims of Okinewen people hed not existed -

"from the beginning,

Pertaininé to the relation between Art. 19 (a) ‘;and the subject,
even if the cons:Lderatlon was made in line with the assertlon that.
the seme Article cen be applied to the subaect what wes walved by
the Artlcle is only the authorlty ‘of | the J apanese Government to
exercise the dlplomatlc rights to the Unlted States > and the !Lrtlcle
‘does not affect the rlght.s of Oklnawan people to lay clalms on the

Unlted States. Accordmgly the status of the Oklnawan people them-

‘selves, in putting in thelr claims, has been unchenged w‘lether it is

_before or al’ter the enforcenvent of Art, 19, It is a problem within

the hands of administeririg'power‘of the }Uriited “States to deal with
such clalmu and the Unlted States is able to, ‘in 1nternat10nal lew, :
do it on its own respon31b111ty. 1t, therefore 3 is‘a problem be—

longing‘ entirely to the responsbility of the United States.

To give a proper solution to the Okinswan people concerning the-

subject ‘on ‘the basis of several points kstated‘in the foregoing 1 -1

is a' responsibili“ty of the Unitcd‘States Government as itsiinternal ’

ai’falrs and also 1s a 1ntomat10nal respon51b111ty based on gcnerally

-16 -

lend warfare, so there is no points for the United States.to be re= .

terrltorles and trust terrltorles) and so on, This Ife'spoﬁeib'iif{ty,

is, if the»meening of the international law is interpretedl Ibifoaclly,

able to be called a legal responsibility in international wiaw. B

As the claims of Okinawen people avenot exbinguished under Art.

19 (a) even efter the coming. into force of the Peace Tresty,.the

Uﬁited States‘Govermnent is legally responsible for payment of such

alnodnt that Okinewan people is to-dey demending eccording to their

claims, if its de‘tail\s”ar‘e reasonable, although the Japahese Govern-

ment can not conflrm the roasonableness of its detalls due to lack

_of means to 1nvest1gate.
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