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fCheﬁgé”of

WESIEY UHLMAN, WILLIAM HOUFF,
"] CARL WILTERMOOD and PEOPLE
CAGAINST NERVE GAS, 11
andon beha11 01 all others .

3 51m11ar1 dy

Honorable WLLLIAM T BEEKS

r'?ﬁbegihrling f,Wec}r‘xesqax, Aplj;l 29»

fAttorney at Lawa

'Sfepnan, an Asszstant United States Attorne,jn

* and“done, to wit:s

‘ TRI6T EC TATES
DISTRICT COURT OF THE UNITED S |
INFggETHB WESTERN DISTRICT OF WASHINGTON
- NORTHERN DIVISION i

1nd1v1duellJ

* GIVIL ACTION NO, '

BE IT REMEWBERED thau DeIendants

Venue int the above cause was heard before th ;

'»19/O‘at 1:30 pe,miw

Plalntlffs wefe represented by Mr. Rand Jack

kDeIendants were represented by Mro Albert E’

‘WHEREUPOﬁ;?the”fdllbﬁing prdceedings were hed

Motlon for

a Unlted States Dlstrlct JUdge

GEORGE F. CROPP

' OFFICIAL COURT REPORTER
SEATTLE, WASHINGTON .
s R el . i

: -THE’CﬁERK" ;WesleJ Uhlman and oihers Versus‘

“MR JACK The plaLﬂtlffS are ready, youe~'

'THE‘COURTV Very well

, MR° STEPHAN May it please the Courf th's

ecretary o* Defeneeg‘MelVLn Lalrd and the Armyv

”"offlcer concernea w1th nerve gas, General Hayes, to transfer i

bhe venue of thls case from the Western Dlstrlct o~‘

lylngton to tne Dlstrlct of Oregon where uhere 1s now pendlng

servlce was made on the Unlted States, but we wefe__‘

1mmed1ate1y aUthOflzed to aPpea‘f on behalI of the defend~fiv‘?-'é

vants, thac there: 1s pendlng 1n the Dlstrlct Court of
‘fOregon & case, NoP ?O 252, entltled States of Oregon and.

Washlngton versus Me1V1n G Lalrd whlch has been a551gned

}to Judge Bellonl, that the Lssuesjln sald case 1nvolve the

GEORGE F..CROPP
OFFICIAL COURT REPORTER e "
SEATTLE, WASHINGTON : B D




‘-v*tlme I had a telephone inquiry from Mr,vJack of counsel

o vlnqulry 1n Civi l No. 70 252, Wthh 1s States of Oregon
:  and w1ll reualn Juflsdlctlon in, the DlSTrlCt Court. The

: r:to Lhe subgeot maitor of the transportatlon of ‘nerve gaé

'jchau 1n]uncblve rellel 1s sought olmllar to

’ lnStdnu oasea_ f;f

jshould now correct the xourth paragraph and

»deTete the 11?th oaragraph of my affldavltu Ix re01tes
"mhc defenddnts are adv1sed that plalntlfls have moved
:Lor thc Unlted Sxaies Dlsirlct Court ln Oregon to convene&j

'fa'Suatutory Lhree Judﬂe court pursuant to the prov1s1ons fv

“of the codeu;" That re01tal is correct but Sane that

‘Iof bhe plalntlffs and followcd through by 1nqu1ry of theﬁf
‘offlce of the U, S At»orney in Poftland and recelved A

'back a conllrmlng w1re whlch readsv "Conflrmlng your o

eand Washlngton V. Lalrd thls is to 1nform Jou thau Judgeﬂj

Bellonl onorecon31deratlon has denled a three Judge court

‘btaﬁes of Oregon and Washlngton ‘do not oppose . thls

I then recmte that, “Varlous affidavits relatlng _;?3

Sl

have been filed in the Unltod States District Court for
Oregon and that the convenlence of parties and witnesses

and the 1ntere5t of Ju“tlce would accordlngly be served by

‘ Un1ied States A mJ munltlon depot at Hermlston,‘

GEORGE F. CROPP
OFFICIAL COURT REPORTER . .
SEATTLE, WASHINGTON "3“'

Argmt by Mr. Stephao

\mand? upporued 1t by a bflef memorandum of author

”ma iorum but p01nblng ouﬁ that the complalnﬁ snows on 1ts

";?and that the class actlon pufports to fepreoenﬁ

»'affldav1ts 01 recoro 1n that case as. an addltlonal reasonf

3§for transfefa

o alf1daV1tu;;ueoondly, ln 11ght oi the complalnt and the

evon ¢or hearlng, brlal and all furthe‘;

’reoogn:21né;the normal 10c¢dent of plalntlffs” ch01ce of

;féo'”tnere are only thr e 1ndlv1dual Washlngton plalntlff'

V I'.'LOU.S

?01t14ens 1n Washlnvton, Oregon dﬂd Brltlsh Columbla w1th

‘chapuers Ln eaoh of uhe two states and prov1nce, and tnat

9

the pflof pendency 01; ne acmlon 1n Oregon 1nvolves 8 b—‘

ﬁstantlallj the 1dent1ca1 faot 51tuatlon together

Now, 1n counter to our motlon and aff1dav1t we

arecelved on Aprll 27th a memorandum of authorltles 1”

:opp081t10na blrst of . all lo;is not supported by any

;facts OL record before thls Courﬁ I thlnk that lts con-
tentlons maJ be very substaatlallj modlfled, and I have‘

sought to edlﬁ 1t, I w1ll trj to read 1t slowly so that

my - frlend for the pla1nt1¢fs and the Court may see the e

vchanges ‘that I thlnk refleCU the true lactso_s'”*

”_flaragraph 1 1s corre ,the plalntlffs have

chosen thls forum.

' Paragraph 2 should read ~-:”"“

GEORGE F. CROPP
OFFICIAL GOURT REPORTER
SEATTLE, WASHINGTON . "1

" Argmt by ur. Stepha




fi[memorandum°

iplalntlffs re51de 1n the Stat ce: OL Washlngtono‘

“other DlalnLlflS comprlse 01ﬁlzen

‘ﬁTHEfCOURT«, What are you readlnn from'7 R

JMRa STLPHAN° WI am readlng a parapnrase whlch

f thlﬂk‘ls correct of rn01r —w:"

1~THE COURT Of thelr memorandum¢

MR STEPHAN ; Of - thelr memorandum of authorltles,
re.L_ 2
MR. STEPHAN  Yes, ybar Hoqer,”

'VTHE-COURT: All flght, Y o
fSTEPHANz Paragraph 2, eontrary to its

Hilanguage T thlnk snould ‘read, Only three 1nd1v1dual

All of the

of an unlncoroorated oreanlzatwon cal‘ed People Agalnst

1Nerve Gas re51dent 1n the States

i

of Oregonq Washlngton and
fBrlclsh Columbla.‘ ! ; i

‘ . Paragraph 3 ehould read, "The causejeffacrieav:
vlarlslng 1n the Statee of Washlngton and Oregon. :
| ‘ Paragraph e ‘should read,‘"Thls suit: seeks rellef

v'that is eXleOltly expanded to the State of Washlngton as

“to the water termlnal and as to the State of Oregon as tggf

‘,subsequent transportatlon and destination in that state."

Paragraph 5 ghould read "Given the limited

geographical reach of relief sought, this is a matter of‘

THE COURT When you refer to paragraphs then:‘.g

er to the numbered paragraphs ox pla1nt11f°°‘:“7i’ .

s and members of chapters'

GEORGE F. CROPP
OFFICIAL COURT REPORTER
SEATTLE, WASHINGTON . —5-

' Argmt by Mr. Stephan

1y

18

19

20

21

?Vbuu maybe the leeal 1ssues are dlfferenta“t

gmy own experlence, that a motlon to consolldate uhe two

oartrcular concern to @he peopWe of botn etateau

Paragraph e{,hould read{

"“Jnce the Oregon u;

‘THE COURT "Well che factual 1ssues'ar

_ MR S”bPHAN Well the factual 1seues are
1dent1cal.‘ The leﬁal theorles I thlnk dovetall and uO
:'some extent are not exactly parallelo once the factu"l

1ssues are presenced and once the matter is con81aered on L

iVarlous motlons it would appear very leelyv based upon j;fg'"

’nases would llO and uhe pretrlal order could clarlfv Just5 }

what legal 1ssues are before ﬁhe Court,\ Whatever_legal

1ssues are before tne Court would have mhe Ldentﬁcal lmpact

fof elther permlttlng or not permlttlng the rellef sought,_”?

;whlch 1s prlmarlly to Sbop the transportatlon of

Jchemlcal commodltlesﬂ‘ ‘ et - : foe
H “ And the 1aeL part 01 paragraph 7. hat 1a§tf "
phrabe bevlnnlng on line “1 I thlnk should read I"‘Bclu"c:lfl.”“'/"'W
cases now rajse que stions of compllanoe w1th Iederal

‘starutes deolgned to Urotect human safety and env1ronment.

GEORGE F. CROPP T
OFFICIAL COURT REPORTER v 6 :
 SEATTLE, WABHINGTON ., AT

‘Argmt by Mr. Stephan -




‘ orvthe pla1nb1ffs ceSde 1n Seat’cleo Washlngtonef Attorneys"

- conguncmlon wmth 1denu1cal counsel from‘bhe Deoartment of -
ngus 1ce in the DlStflct of Columbla who would ocherw1se o
'ibe reqqued to appear more or less 51multaneously 1n

i Oregon and 1n Washlngtona

“”afgumentatlvee‘;j

Paragraph b snould rcad WAll of* the attorneys

i

Ior d fenaants 1f venue 1s changed w111 be 1n Oregon and

rom the Depar ment of ‘usn10e,w1thout he neceSSLty )

respondlng 1n ootn smate

Paragraph 9 should read '"The defendancs are

*ably representedtoy counuel 1n Seabtle, Washlngton 1n‘§

The remalnlng porulon 1s

o I w;ll come presentlJ to the reierence to 28

:e_U'S‘C 1391 shown at page 3

H

11ne 4 of the memorandum.‘

;fI"m nok sure wheth
.iﬁbecause 98 U S C

fa51gn1flcant and T

er the reference was really 1ntended

1391 was amended in: L962 by a VGTJ fﬁ

levant amendment hereg and I don"t know,ﬁ

"whethen or not plalﬂblifs counsel are aware of thata“flnf)

35any event I w1ll come to it shortlyn

- for plalntlffs but not for defendants and only parm of

_f the cause of actlon and the rellef sought are in the State

B

And then 1n conclu51on of thelr memorandum I

ould paraphrase 1t to read and altef 1t to read, "Tne

o

) efendants ‘have’ snown mefltorlous reasons for a ohange~of

‘ forum,j There are only thfee plalntlffs. The attorneys

OFFICIAL GOURT 'REPORTER s 7

GEORGE F. CROPP 4 ,
Argmt by Mr. Stephan

BEATTLE, WASHINGTON

L

zls”now pendlng and whlch is a propervtransferee forum.

“Under ehese condltlons cbe ch‘lce oz’forum by onli\t'

i dlCtiOﬂal maﬁtef +here are two relevant sectlons d

of Washlngtono ihe SU1t 1s clooelJ parallel to the caseg”ﬁf

penulng 1n Orecon arl ing ouu of 1dent¢cal facts and?mhe

two cases can be consolldatcd 1n one dlotrle courtf‘f

‘vcry 01rcumstance of convcnlence and austlce pountsj

plalntlfis should be decllnedo’_ 1_‘f

j So mucn fof our dlflerences as to the factual

Now,_l thlnk thau 1n con51deflng thls Jurls— %

U S C

»One 1s 140# LO whlch reference has been made,

nd the other is 1391.
'THE COURT

1391(b)(4)(e)

That 1s the venue statute?

T“MRB S”“PHAN Yes, your Henor;vthat 1s the venue

statuiea e prov1des in relevant part that, “A ClVll

actlon in whlch the defendants are Unlted States offlcers

.lurnlshed ﬁo the Courc"s clerk and’

may be brought where the plalntlff res1desai‘f?

Now, looklng mo the leelslatlve hlstory, and I

Tso to Mru Jack Ior

pialntlffs the references that l rely‘uponxand Xeroxed

coples of thema‘wiurnlng 1o the portion 1n the leglslatlv

history whlcb 1s contawned 1n‘1962 Congress1ona1 and

Admlnlstratlve News, 2?84 at pages 9786 and '87

- OFFICIAL COURT REPORTER ' i g :
SEATTLE, WASHINGTON ~ | [ORRE -8~

. GEORGE'F. CROPP




"prompo admlnlsbratlon of Justlce by maklng 1t pOSSlblO co-f

;.che Unlted States Courts by Warren Olney 111, Dlrector,b_i

i actlon to‘be brought agalnst an offlcer of the?ﬁnitede

dw.States 1n any’ 3ud1c1al dlstrlct where - and T underscorefi

~‘en11ﬁhtened by the 1eglslaulve nlscory shows that, gLven ﬂ

‘ao that everJooe mlght coneefve tlme, the portipn

x an I though were relevant,ukl.

At 2786 the Couru p01nts out‘T"Tﬁe Bfoéaeded

'»‘”;fhie blll w1ll asslst 1n ach1ev1ng

‘aw the D1str1ct Courte"

‘for thelDlstrlct OI Colvmbld,

wmpo“cant 1n hndefStandlng ouf posltlon oefe,” “This bll.L7

Jouw ﬂonor,forlgLnated w1th the Admlnlstfamlve OfflCe of

‘and 1n nle lewter of dune 14, 1961 to Chalrman]Celler of ff

the House Judlclafy Commlttee he states in hlSiQP?Ulng
"Sunﬁence, 'Thls 1s 1n response io your request.for’a']”"

: report on H.R. 1960,‘a b 11 whlch would permlt'aﬂcivila,wkq

cne next‘wordA—l where dny plalntlff ln the actlon

'vOSldesof ‘ ?'f‘,‘*eo’ s 3 ﬁ ' {

"& Thus’ the ‘terse language of the ‘statute

‘a 51uuatlon wnere these 01ulzens of ‘the People Agalnst
Nerve Cas A55001at10ns llve in Oregon, obv10uoly 1% could

be broubht there, t could be transfe”red there. S0 the

GEORGE'F. CROPP
OFFICIAL COURT REPORTER Lo
SEATTLE, WASHINGTON R "9"

Argmt by Mr. Stephan

[GRRER

che‘e a0ulons ln courta throughout the country many***'**

And then at oage 2/87 T thlnk uhlS is parulcularly‘

".;u°5blon that feally remalns is” one17~f‘*f“P"

xer01se of dlacretnon, the proprlety of

the otheru,;e

Q,furnlshed uo‘the Court and to. opoos;ng counseLa '

SlEPHAN,_;Yes,’your nonor;

”.;ﬁthe parulec‘are before the Court :and Says, "One effect

‘i-wts attendant burdens on other 1 1gents whose case .""

: ~

mark tlme 1n the processo»

Drooplne ‘a few llnes after the 01tatlon of

GEORGE F. CROFPF
OFFICIAL:I:COURT REPORTER S

| SEATTLE, WASHINGTON | .":. o - ‘ Argmt by Mr Stephan




N

I ]
[ ] bt

]

fSuo”eme Court cqeeo ne COOTanbS, "Whe“e'%he'occurrence -
Cglvco rleo mo lltlﬁatlon 1nvolv1no numcfous potentlal

Lplalnmlffs 51tuated throu hout,the oountry, the

‘beneflclal" Q_ekloplo al blL e”"thefbeneficial effect of

tnc modcrn‘ ule cannot be feallzeo unless thc multrple

jcla 8 aCulOnS can be orougdt together in a Slngle Forums

Tnen contlnulng over‘onto page 339, "Plaln TLfS‘
vfapparenulJ recoenlze that bhelr olalm to a suit in the -
| orum ‘of tnewr ch01ce is Weakened by the pendency of
crelaced cla S‘actlons‘nefe and 1n Vew York." |
Dropplnﬁ agaln a few llnes, “Contrary to the
olain‘ 'fsl suggestlon, the dlstlnctlon between true and
spuflous class actlona welehg more hoav1lj in favor of ’
‘transxerrln all sl-called spurlous class actlons to;a
- single forumo"
‘The Court then continuing observes toward the
bottom of column one of “that page, "The factor is of
parﬁlcular importance where the courts are called upon to.

resolve‘complex bail quebc1ons of substantlal 1mportanceg.;

And no one can dispute that the questlons presented here‘

are of subsﬁantial importance. "The valldlmy or 1nva11d1ty

of ihe.legal questlone ralscd w1ll doubtless be reached
in due season by’ motlons or by trlal°
Another similar case is Thomas v, Silver: Cfeek

Coal Company,'a Pennsylvania District Court decision of

"pfSupremeaCourb de0151on in VanDusen ve‘Barrett 1n 376 U S

‘vunnecessary 1nconven1ence and cxpense.’ To thls end 1t'

i
|
i
[

GEORGE F. CROPP
OFFICIAL COURT REPORTER "

SEATTLE, WASHINGTON i ~11- Argmt by Mr. Stephan

‘ f?196? Whlch among otner tnlngs says; ‘Thc travel 1nconvenlenc

Quo defense couneel would not requlre bhat transfer be

‘;barfod under change of venueux;;Thcn 1t quotes from‘a

96@ whlch holds in' part¢ "Sectlon 1404(a) reflects that
%1ncreased de81re to have fcdefal 01Vll sults trled 1n the 5

lfederal system at the place called for 1n a partlcularA‘

’oasc by con51defatlons of convenlence and Justlceu Thus, e

"

”as the Court said in an earlier Supreme Court de0151 n,v»ej

tauotlng W1th1n the teAt bhere ff"°”he purpose 01 the

.

;sectlon is to prevent the waSue of tlme, energy and money

,"and to protecn lltlgante, w1tncsses and the publlo agalnst

emoowere the d1scrlct oourt to transfer any ClVll actlon L

to: anonher dlstrlct court if the transxer 1s warranted

”Dy the convenlence Ol the partles and pfomotes the

of Justlcen,v And 1t conulnues w1th an ampllflcatlon of

f'the reason Justlfylng thls 1n the 1nuerest of Justloe.«

‘l have furnlshed to counsel for tne plalntlffs

aand to *he Court s clerk portlons Wthh I have underscored

1whlch appcar to me: to oe paralleltw

s have only then a few other thlngs to say°

’mlght be sa*d, Lnlnk 1t is suggested*somewhere herezthat
there would be 1nconven1ence to counsel. Well, so far as-

the Unlued States is ooncerned for tho defense, there would

GEORGE F. CROPP
OFFICIAL COURT REPORTER e ,
SEATTLE, WASHINGTON ~L 2w

f'Afgﬁtkoy‘MfgvStephan‘




g the defense of thls‘case in

"e oriwcc of the Deparcmeﬂt of dusr10e in- Waenlngton, D

; and ouch others as arc nocesoaryv

e Poruland, Oregon would do cxactly the sameof

We turn then LO whether there 1s any feaL 1ncon

VealenCe‘uo the plalnullfu,' I thlnk the Courc can come

nigh to raklng JUdlClal l’lO'tlce and probablj counsel fof

: pldlnblfls would accede that thelr partlclpatlon in this
j; case LS a commendable excrulon or a pro bono publ
senua01on bj and through' he Amer1can ClVll leertleetl‘h

Unlcn. and ML@ Jack 10 a member of a rlne firm here in the

c;tJ@a

’ T,Now, ih‘Oregon.exactly“fheusame situatibe,eﬁieteQ
For e ample, and I don 4+ wanb to-—w t | L A
A THE COURT . Did you say thac was Mra,uack o%:?he'
Oregch Bar thac adv1sed you? - - ‘ s
| g‘MBa STEPHAN: No, no;.-Nongrq'Jack‘of counsel ‘
hereVis,.as T say, a member of 'a fine == 3
: THE COURT: There is a very emlnent Mr. Jack
whccis.anmember’of the Oregon Bar, I know him gquite well;5
Are:ycu related to him'by any chance? | - 4
‘ MR° JACK ‘eNo,fsir, f;m no%;
 THE COURT: I see. |

MR. STEPHAN: Well, I tried to get during the

1 be no 1qconven1ence bccau e elther L would partlclpate forﬁ

‘;'noon hour somc 1nrocmat10n,

“ls JurlsdlCtloﬂu auSlsced by ’ Nahstoll Harc, Duncan, Dafoe &

i5ofnthe flrm of Llnduay,

He wasn t 1no " He happens to be a brothec 1n law

and my countergart 1n1

I asked to talk to one of the other lawycrs wnom’,

vI know down there, 1t‘“ an excellent rlrm, and he uold
‘one 01 rhe members of thelr flrm, a. young man

yinamed Carl Nell,‘has part101paced 1n such act1v1t1e"

f{know the fl“m of Cakc, guy and 80 forth 1n Portlandp_

1€0 repre; ‘k_THE COUR” What are you establlshlng by thls?-ﬁw

It JUSb medns thau chere 13 n

Vf'lnconvealehce to ACLU and 1ts attorneys 1n the transfer'of

se xrom Wagnlngton to Oregon because 1n elther
1nstancc I belleve it to. e the fact thar abLe pro bono

; publlco representatlon would be made on- thelr beh,lf;“

cver that rurther nurdle.

“ﬂlaust uO get

nk the Court may take Judlclal

f the unlque narure of our crowded %rlal calendaf

‘j‘ln thls Western Dlutrlct of Washlngton arlslng not only

1ncreased heavy load of regular cases but ar151ng

Tf, out of the 1mpenalnv crlmlnal trral 01 the So- called 5'

.e;Seattle 8 of. 1mpend1ng graad Jury Indlc%ments that have

L been flled,:of'01v1l r ghbs l‘tlgatlon and

: of Wthh are factorso

51mllar 7~,‘

nd I called up Allan Hart f t‘\‘iﬁ

. GEORGE F. CROPP
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0 ””HE COURT Ore”on maj thlnk they are bueler

than we ar ou ﬁﬁOW..-

MR“STLPPAN Thcy may; your Honor,1theJ may,

fbut rhey don"“ happen currentlj to have had,beyond che
wbue.nees whlch all of us experlenoe, some unlque mattero

i?tham w1 1 1mprnge upon the tlme of our courts° ,ﬁ

Quhls motlon for a’ change of venue ro the- Dlstrlct Court

Lparapnraee of Lhe memorandum of authorltles of ﬁhe
‘~fpla1nt1ffs Wthh I bellcve in the llght of the record
‘before thls Court abundantly supporc and JUSulfy its)

'fexerCLSe of dlscretlon co tranSrer thls case to Oregon

where a companlon;vase has prev1ously been illed and is

'inow pendlng before that oourt,; Thank you, your Honore

"I“m Rand Jack and I represent the plalntlffs 1n thls

1awsu1buf I very much appr001ate Mr° Stephan s attempt

the substance of hlS rewrltlng, for there are some v1tal

errors 1n hlS rephr851ng, I belleve.

1ssues 1n thls caee are dlfferent than the issues pendlng”'

“in the Oregon case,

f

L THE COURT You mean the legal issues or the

o factual issues?.

"i‘dlfferent9
Efprlmarllj arc twon‘ One, has 1he Uovernment complled w1th

fAnd so'I'conclude where@Ifbeganp bJ supportlng:ﬁg e

1Vof Oregon Dased upon our. own aff1dav1t and based upon my ff

'{»General

; upon rne Stauee by the Department of Defenseuv;f”?u

MR JACK May 1t pleaSe the Court,, Your Honor, ;
S ﬁnoz ryrng to stop the PllOts from 1eav1nv Seatile»

%o rewrlﬁe my memorandum° However, T must dlsagree with o EFfSU1“ 1nvok1ng the a“tltrUSt lawo,band you mlgh“ have:f'

To begln w1th ‘and perhaps most 1mportantly, the;;

:“MR;3JACK; ?Bo't:h;,_thefleg}élhi‘sfeuesﬂand“ﬁhei;f‘acle

s, your Honore;‘f

THE COURT?J,honcanlfhe_facfnél'igénee:b

R'MR JACKﬁtEThc factual 1ssues 1n our case

'che unv1ronmental Polrcy Act and two, has the government[

omplled W1th the eon31der1tlons set forth by the Surgeon)f

The 1ssue of factin the sulu 1n Oregon 1s

? constltutlonal 1ssue that, mergoﬂ‘w1th the 1egal lssue;‘

e and that concerns ‘the burden' and onus - that has been placed;‘_

lt seeme to me that you mlght analoglze the

sitpé "onnw1tn Whlch we are conrronbed to the 51tuat10n

Te

. mlght nave one eult brouent 1n one plaCc, an antltrust

& another sult brought 1n another place saylng that the
»'Pllots couldn”t leave because of a breach 01 contraCu,A :

\HCertalnly in. both cases you are trylng to stop the Pllotsif

‘: Irom 1eav1ng,] However, 1n one case the 1ssue 1s whether

S or not there was | a breach or contract, in the other case‘"”

the 1ssue is whether or not thore was al breaoh of the it

GEORGE F. CROPP
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IS e

r:factual 1osues are governed by the legal pleadlngs, and

‘.government has done nochlng of the klnd ins thls case{f

‘”“ ”regard to'Mru Stphan s reohra51ng of my memorandum, heii
‘fseems mo have falled to carefully read the complalnt.

”.The~

”hgas not be moved through the State of Washlngton untll

“*icertaln federal 1aws are complled W1the‘

’}anbltrust law503 o

Yt

: Slmply bocause tne partles seek to aocompllsh

“’vhi‘ame end does nob mean that elther tne legal or the

ﬁfactual 1ssuev relcvant in the caue are tho same . vThe B

ﬁxhe 1egal pleadlngs 1n tnls ca e are vastly dlfferent.

If the government 1s g01nﬂ to contend uhat the

1ssues are ln faot the same, the burden is on the govern~'"

,‘menc to come forth and show that they are the same.ffThe,_“

The second 901nt uhat I mlght brlng up W1th

o

.to the State of Washlnﬁtonu

In thls case we

‘have not trled to. affect the movement of the gas in Oregon; ;1
"’f but have 11m1ted the cause of actlon, that is the movementﬁ“

;of the gas through the.. State of Washlnvton as well as thelf

‘rellef uo this staten
the partles that we 1ntended to be the partles ﬁo thls
sult llve in the State of Washlngton and would not have
Suandlng %o challenge the movement of the gas through the

Sbate of Oregono

ellef asked for 1n thls case is sp901flcaily llmlted f

We onlj ask that the nerveLfi“

We aid thls specifically because;t"'

. OFFICIAL COURT REPORTER
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jof the nerve gas,,n

-State 04 Washlngtonn

;Lngtono _ oy :
t In tne enumeratron of chapters of the organlzatlonﬁ

‘Called PeOPle AgalnSt Verve Gas there was a mo(”“ﬂ"

'7chapters thab were nov 1n the State of Washlngton,

and o

THE COURT

It may be uhat you do mal'ta'n i

MRg JACK. Your Honorv we malntaln 1t‘lS

factlon only as spe01f1ed 1n the complalnt, and that

the fCSLdean of the State of Washlngton re31d1ng w1th1n

ll’l"’ uOYln ‘

flrst paragraph on that page the

GEORGE F. CROPP, ‘
OFFICIAL COURT REPORTER " .0
SEATTLE, WASHINGTON [ "
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Y
£,

*1;mlted,‘and lf JOd Wlll CUfn(bO ihe praycr for fellﬁf: 3 :1 o fof anoLher actlon, aowevexg i not. controlllngo Thus,

‘ﬁuhc f6110f lS speulflcqllj 11m¢tvd’ o the otate of Washn;>w> g jf"fsgme cageo the bourtb havo f@fuoed LQ gfant . ﬁfanefer‘v

Y

s \.dthGuUh an actlon 1nvoiv1ng thc same or ubﬂtantlally

“1nﬂtqnu,

1 ”HE COURT. WcLl mhat may be,.the‘feliéf;ﬁbuf

,ohe‘of the actions in Oregon asks for the same type of ’ i COURTo bh; T undefstéﬁdffhét}'Mr; 3aék;f“7"; 

B ‘ ‘7 ‘-‘“ : o
relief doebn L 1t ”You can save Jourself che tlmeu-y,ﬂl

oy

WR JACK° I m not sure, your Honorn Bu w1%h

MRa,dACha‘ Okayu wlth regard to the two cases.htf .

‘ the relle; 11m1tea to' “the State of Washlngton any re81dent ’ fchat anﬂ ephan seems $0 rely heavxly on, I have brlefly

of Onegon would havc no scandlng vefore thlS Coufi to ask {chyoudh those caseo and ?lnd inat in the Frelman case :'

gon

B hat an 1n3unctlon be issued to halt aCblOn in the State'WV are beven ;actors that oubstantlally dlfferentlate

there :

Y’of Washlngbona ,Only resLdents in’ ThWS sﬁate would have, ’fﬁaflcase from ou; case,

;standlng 1n those regawds, izl ::f ffsvf”fTa the Frelman case there were factual assertlons

o ‘FuruhermOEe,‘Mr, Suephan ‘has 1nt1mated that . } st jaﬁdllééél thcorles “1a dlfLelent __:i S . :
Lhese bases could be consolidated in the State of Oregon,;: qf i Egnll'lé ‘i : ;ff“*? 'ThE COURT ¢ Ié that” he fexas Gulf Sulphuf‘case°
”I ao nOt belLeve that under Rule 42 the cases could be o é L 151 ‘ g “ ‘MR JACK Yes, it 1s, your Honor,n The factual e
.CORSOlldaucde‘ Under Rule L2 casges-can be consolldated r. 18 } 'assertlons and legal theorles 1n the Frelman case revolved(
bnly it there are" common questlons ‘of law and fact, Here. 17 i ?around the now well {nown Texas Gulf Sulphur contrdversy :4* wl'
we do not have ~conmon questlons of law and i‘acto We havev‘- ig © vin. both the 1egal rheorleb and the factual assertlons,
“f719 ﬂf!ia dllferent legal’ ‘theory to which aliferent facts applyu 19 'vfaﬂd all Of the cases brought were exa”?ly the samb,j"
20 i ' i‘f h Certalnly ity lt were, p0531blc 0 consolldate‘: 5 " 20 ’: ‘that case, the case was brought in Illln01s and the mofion
21 i the cases in Oregon, then the: pendency of the other case‘fi 21 was to remove the case to New York»e At the tlme of the :
.?2 . u‘:would be a iactor to be con51dered¢ However,,lt is well | 59 motlon there were 29 separate lawsults pendlng 1n New York."
7 23 i establlshed that this is only one of many faccors to be"~‘ Q é~ o 0| VSeveral of %hesc puroorted to be a class aotlon Just as dld,”
i - 24 g nsldered and for thls prop081tlon I refer your Honor % 24 ‘che IllanlS sulta So I ﬁhlnk the persuas1veness of that ’
o5 J to 1 A, L R, Pedcral at page 77 ‘ "The factor as to pendency - ' By

25 " case for remov1ng +this’ case 1s nonex1otent,
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"time in‘orderﬁ%o'reoolva

"yiregafdlng the Texa

ﬁ:'i-documontse
ffor substantlally all of

- documenms were alread

A'another persua51ve reason 1n that c

‘L’f‘to New York.

: probablilty there W

Ufprobaoly no w1tnosses,

i llterally hundreds and perhaps thousa

o plalntlLfS scattered a

~‘countrj,

an ulilloULc idbbubL UJuPubeo>“
s Gulf Sulphur 1001dento TheLe would be

number of w1unesscs 1nvolvod and vast vast volumes of
uhe w1tnesses and 211 of" the
y 1ocated in New Yor&, and therefore

ase for mov1ng the case

14 should be p01nted out that in our case in a}l
ould be very 1ittle dlscovery and

since,ln‘bOth cases there are

ffba81cally the legal 1ssues involved.

A fourth 1ssue in the Freiman case which is =

1ack1ng here is. thac 1n uhe Freiman C case thero were .

nds of potentlal

ll over the’ oountry and aTready

class aotlons were beglnnlnd to sprlng up all over the

and thls was a very 1nfluentlal and peroua51ve‘

vfeotof"ln cau51ng the Court to move to transzer venue.

Analn 1n ths case we are only looklng at. two

:sfatesﬂand the residents of those states.

A fifth element in that case is that all of the

All of the w1tnesses and aLL of chc documents"

.

GEORGE F. CROPP
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~ minds.

YihSLﬂnlolcant aCuS that had tahen place w1th r gardﬂ

Culf Sulphu; or nearly all of the 31gn1flcantvaof

taken place 1n bhe Stace of New;York,.n

: A Sleh element 15 the faot that of the

'301n1ng 1n ﬁhe 1111noms sult there wcre a number‘of them

hau had no contact at all w1th IllanlSa

‘“ovAnd the llnal Lactor that dlfferentlafes that
‘ case 1s the faCu uhat a larg maJorLty of the plalhtlffs/
fanclcwpaclng to be comlng 1nto the TeAao Gulf Sulphur
‘ controversy llved 1n New Vorkfwe

So T thlnk we have seven very persua51ve factors

1n addlmlon uO the mere pendenoy of another actloh

.‘caused the aotlon to- be Tioved 1n that casepsjj

Wlth revard to the Thomas Versus Sllver Cree,

Coal CompanJ, agaln there were dlfferentlaﬁlng faccors,

_In thls case L have plcked out flve,« H 

One dlfferentlatlng faotor was the fact that

bne plalntlffs 1n that case wcre tne ones movlng for

change of venue._ The plalnclffs, who 1n1t1ally had the

opportunlty to choose Venue, were here changlng thelr

In thao case aL o the ohange was not the drastlc{
chande from' one" sbate to another but was rather a’ change
within the state from one dlstrlct in the State of

Pennsylvanla to another dlstrlct 1n the State of Pennsyl-

GEORGE F. CROPP
OFFICIAL GOURT REPORTVER
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':5van1a=

‘:‘companloa oases presentln substantlallJ the same 1ssueskl

’”l.oases'jé motlons had already bcen heard

{  che same state it would ‘come to trlal w1th1n 16 monthse

5 fanunotlon en301n1ng the movement of thls into “the Siate )

The Iorum to whloh the plalnulffs souﬁnc to move

4 R

‘vthelr case had at chelt;me'that the morlon was made;25

‘;ln the words of the Courm, whlch were already 1n theikffh

dlstrlot 0 Wthh bhe transfer hae been soughto On thesev

s fourth reason for dlfferentlatlng the Thomas .
‘case 15 inat the Court noted consolndarlon appeared mos»
. llkely 1n that case. As 1 have p01nued out herev con-

‘solldatlon probablj would not be allowed by Rule 42,

The flnal factors noted there igs that rhe Court»
‘calendar in* the dlStIle Where bhe sult ‘had been brought
meanc that the sulm would not come to trlal for some 42

¥

months,¢ If it were moved to the other dlStflC w1th1n

THE COURT: What 3 Jou ask for here is'an ;

o .

of‘Wasnlngron, isn't 1t°
alyfa ‘} MRq JACK: Into and through the State of’
Washlngton, your Honoro- .
. - THE COURT Well, where in your prayer do you
~ask anythlng about through the state° Paragraph 2 says, . ..
"from rhe 1sland of Okinawa to the State of Washington."
3_says9 *from Okinawa to the state" = 5 says, "from Okinawa

to the, state".

GEORGE F. CROPP
OFFICIAL COURT REPORTER L
SEATTLE, WASHINGTON =23~

Argmt by Mr. Jack

23

24
25

'fand that is a mlssta emonc on our parba. lt lS 1ntendc_

l,of transporbatlon after it 1s landed here.

"tne w1tnesses 1s a factor that I don t:——ﬁi

MR, JACK: Your Honor, that ~~u‘,;'

. THE COURT

TH“ COURT You “do- ln your 1acts allege the rout

MR JACK Yes._ X could go on and run throdgh

tne plalntles 1s the proper forum ‘and that the”oase w1llj

nemaln 1n bhat Iorum unless the defendant comes Iorth

'Texas GulI Sulphur case,
at 371 Federal an 1&5 ~shoule
;?be glven to the place of re81dent of the plalntlff 1s well e

known, and I olte for auchorlty Popkln versus Eastern

fAlrllnes, 353 Federal Supploment 244 The convenlence Ol“rﬁ~‘:

THE COURT I am famlllar w1th those general

rules.

GEORGE F. CROPP
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: ent 1s to be tranﬁported by rall acrosu large segmont :

iMRQ~JACKf

JWaShlngton ana Ore0007 dnd‘they name as plalntlffsvthese"

The one and only thlng chat 1s_g

fTHE COURT

i varlous chapters of the People Agalﬂst Nerve Gas cdmpose

bOuherlng me he;e fraokly is whcther tﬂlo accxon could -

_1of readlng 1n part. c1t1zens of the Staie of OregonIW1th

‘bfoughi orlglnally 1n Ofegon,:”ﬂ

{'chapters currently 1n ex1uﬁence

ZJACK Your Honor,

;THE COURT :ngsy and that 1s lnconolobent Wlth o

H }COURT,’ ‘There i o authorltJ on Lt.

heirvparavraph 9‘unde Jthe headlnd Partlesq,Paée :

beﬂ paraon°

JACK°

!

QCOURT Phere is No authorlcy on it S J;‘ﬂf’ MR SLEPHAN Tha s rlghu. your Honor._:AOdz
EJACK:‘ Nb; there 1s no authorlty, and we 33 ,:don m know now far you can have w1th proprlety and 3

ﬁ”ivWEuld.éénucnd'that under the general venue- section, and ,}ﬂ' ;-ff;o flu.icon?ecﬁlon wlth the exer01se Of dlscretlon _-E:'-
cwelafe aware of “the amendment to bhe ﬁeneral venue sectlon,‘j ’1{11 o o mE COURT W?ll let me . say bhlS- I am not1
blmhaﬁ tne dCthn ‘could not have been brought in the State:;‘ , _12 | Pfép?réq to rule on it. I Wlll rule w1th1n 24 hours.
o xfof Oregon, both because of the. wordlng of the statute and ; o i SRR RCH I . ' ﬁ:*' I will say bhls, that I Seek to avold
oo iialso Oecause of the ¢act that as ﬁhe clags is COﬂSultuued 3 _M; (M‘wfw - 14 ., -dupllcatlon of Jua101al effort whlch is 1nherent:1n .
 1£ 1s llmlted to re51dent° of the Stace of Washlnguon and t‘ o Lo 1? w imU1 1ple lltlgaiﬁon, and I thlnk thab cla‘s actlon‘q““”'
: 16

vthef”fore there are no plalntllfs 1n the Staue of Oregon
' 17 p0581ble.utl'am hbt‘supe_at;tﬁisjﬁqmenf‘Whéthéf'fha

THE COURT All of your allegatlons are “_"

- 018 _ ,1egally poss1blo 1n thlu caseul

‘:exa§t1chonsistent_w;th ‘each othef,‘and ﬁhau 1s one of the v
: s ‘ . v , N R R I must do 1t ffom the allegatlon

~ih{ngs Ifmust¥decide;‘:‘

& MR° JACK T have nothlng Iurtherv your Honor. _ x w1l;»dolso vl e
i THE COURT A1l right. Anythlng further, Mr. | S MR JACK Y°u?‘H°“?rf'; :
: ; s . ' : o, e 221 ‘ou-had an opport o e the, ¢ a5
Stephan? T | Y 2P a,,“.“v-lwlw ‘° he complair
LT iy Lo : o R . 25 o Ofegon case¢
MR STEPHAN' 1 have nothing of very  much moment, | ‘ : e :
ol 2 o T THE COUPT No, I .
T 24 ‘ your‘Honor. I do point out that in the allegaCLOns in the “ ‘ : 0 h o have not T e 1.
S S 25 o S MR, JACK; Becau Wi
- 25 . first cause of action they allege that the toxic chemical . BT S vwa SE 1ﬁ”seeés to‘me‘thgtvthe>burd§§ e

4
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‘ nvarlatwonso

'Lho crovernment l) they are goﬂl‘f ’to plead that the

ale the samen Iu does not seem to me thab‘cney are in

ay. the samen lhe two Vltal 1ssues mhat we have ralsed

”lhave nottbeen falsed 1n that sult, and that was the sole

nlJ‘reason Lhan thls sulu was brought,)

- E COURT ' Well,»l bhlnk tne basic factual

'1ssues must be substantlally the same“ There may be

 The Oreg0u cases are much broader in scope

‘~all of xhe people in the State of Washlngton mlght be

'@f;eemeqﬁf I may be wrong about ‘chato

But, your. Honor, rellef could be

o ,f MR JACK:
granted or denled in that case w1thout giving any con-

s1derat10n to the bas1c theorles of our case, and that

prlmarlly is compllance W1th the Env1ronmental Pollcy Act.‘b‘R

'¢vSenator Jackson has publlcly stated that in hls oplnlon

thls actlon was controlled by the EnV1ronmental Pollcy
Act,.and yet that 1s not lncluded in- thelr lawsult° .
| TnE COURT Well, they may - ‘want to fall Dack and
take on ‘that one, boo. L i ‘ o
" MR. JACK: They may, but Iﬂdon't thlnk‘tﬁat
tﬁileourt can act on the assumption that --

THE COURT: Well, I don't think I have to find

fsults are. essenmlally the same to put in some ev1dance that;

thahhthese actlons because I assume that rhey are brought '

‘On behalf of all of the people in the State of Oreﬂon dnd “

GEORGE ¥, CROPP
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28

ithat they are‘substantlally the same,_I thlni that that

'”.1s all that £ must do,; But I am not satlofled 1n my own

’ n1nd at tnls moment that thls actlon could havelbeen

v‘broudht 1n Oregong_ l must flnd that some of the bcie;'
:liflolarles are of a clas on whose behall you brlng thel
eactlon are. res1dents of Oregon, and as ‘I dep uhere lsilff
k1n00n51stency in your two alleoatlons and T don t knowiil
:%to resolve 1u°. You Drlnﬂ them wn and then maybe Jou : i
. actempt to ellmlnate thcm, I don t know, But l w1ll rule‘ 
 w1th1n a berlod of 2@ hoursa~

(Court was recessed at 2 15 13 ma‘

GEORGE F. CROPP
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‘”and others,

"you wanted to take up w1th the Courb, Nrn Jack?

"ThuLsday, Aprll 30, 19?Oaa

9 30 ad m,ﬂ?V‘
(AJl Ddftl@u present as belofe )

THF CLLR

Wcsley Uhlman vereue MelV1n Lalr

Cause-No,~oOOG.

lHE COURi fDld you have sometnlng orcllmlnaflly‘

MR, JACK eeﬂ your Honoro Late Jesterdaj o
‘aiternoon aIter the Pouat nad heard oral arﬁument on the
notlon to change venue ihe plalntlffs submltted an amendedl
complalnta,xWe dld thls WLthout leave of Court deemlng
‘bthat 1t was our rlght uO do s0- under Rule 15, WﬂlCh says ﬁ
that a parwy may amend 1t° pleadlncs once. as a matter of

course at any ulme before feSpoﬂSlVe pleadlngs are served,c

o We: have been served W1th no answer 1n this Case, and

ﬁithererore we thought 1t proper to serve and to flle an }fft

amended complalnta(‘

o

regard to change of venue on the basxs of the amended
complalnt, Ior I bellevo that it clarlfles the- amblgultles
VJ‘ at the Court felt were in the orlglnal complalnt° .
; We are prepared to make argument on the questlon
Whether er not a motlon for chanve,of venue is a responsive
if the Court deems it proper at this time.

pleadln
THE COURT:

w'uWe would ask’ the Couri to make the de0131on w1thf

You are opposing the motion I take 1t/

GEORGE F. CROPP
OFFICIAL. COURT REPORTER
SEATTLE, WASHINGTON
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@
Al

‘{:Jour amended complarnt” bur I do bclleve chab I must pass

”;upon he motlon upon the plcadlng as 1t appeared at the

ffvenue under 28 Unlied Scates Code,lsectlon 1404

ephaﬂafe
‘ MR STEPHAN ch,‘we are, Jour Honora,

‘*THE COUP” "I w111 glve you permlsSLOn o flle”

1me of the motlon, and I am preoared to do soq'

’fg01ng to flle thlb mornlnw afmemorandum; rder whic
:w111 read,‘

“Deiendanu% nave made a motlon for change 01

co,hav
'tﬁhls acrlon transierred from the Western Dlstrlct of
‘Washlngton o the Dlstrlct of Oregonqv-e“ﬂlnt ‘
: . "28 Ualted States. Codep Sectlon 1404(a)
'fprOV1desv "For the convenlence of partles and W1tnesses
and the 1nmerest of gus tice a Dlstr;ct Court: may transfe

‘}anJ ClVll actlon to any other dlstrlct or d1v1510n7wh

'1t mlght haVe been brought. L ‘
' "In order to con51der whether thls actlon mlght

28

vuhave been brought in Oregon thls Court must COHSld

V”Uﬂlted States Code, Seatlon 1391(e) The questlon 1s
’bwheuher Oregon re51dento are. 1nc1uded as partles plalntl ;

"Whlle there are several“lncon81sten01es 1n the

”complalnt after careful reV1ew thereo; 1n 1ts entlrety
I flnd that Oregon re81dents were not 1ntended to be

1ncluded and were not 1ncluded as partles plalntlffa,_‘/ i

GEORGE F. CROPP
OFFICIAL COURT REPORTER '
 SEATTLE, WASHINGTON . °
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22

I find ihdt uhe relercnce made to Oregoan*7V”

'chaptefs of People Agalnut Nerve Gao was 51mply to 1llus—v3

k'.mrate thaﬁ Lhe?e ar ObheTS conuerned w1th thls matuer andwj.f

hlS ac 1on,

j"Whlle I am gleatly opposed io needless dupllw‘V“

“acatlon of Judlfldl elfort I am w1bhout authorlty o

Lransfcr a case to a Jurlodlctlon where 1t ﬂould aot have ‘

been Drought 7 AccordlnglJ it 15 ordered that defendants'{}'“

‘moxlon for chanre of venue is denled "

H« of tne Court s order aod in v1ew of the dupllca e lltlw‘iuuﬁd‘

atlonD I want to orally move, and follow it with a wrrlten

anthﬂg‘thab thls actlon be  stayed pendlng the determlnatlonjp

01 the Ofegon case, so ‘that the partles are not- needlessly

*; burdened w1th comlng to two Jurlsdlctlonsu There lS

assufance glven in both the:Oregon cage; and '’ 1n the Wash—»

0

o 1ngton case thau no: movemont of the subject commodltj w1llf

i'be made untll there ha been a: de0151on in the cases ZIﬁ_f ;.eH

would be frultless to have two different courts con51der -
‘ THE COURT.' You may very well be rlghtD ”Qf _f?_”
course I am no g01ng to pass on thab at thls tlme, but
certalnly you should make it in erblnb properly supported’
and glve plalntlffs ‘counsel a chance to meet it, and it

B

may very well be that when this matter is brouvht to the

not 1ntended to brlng these Ore on r081dents lnto i“‘

i MR STLPHAN MaJ it please the Court, in VleW 1_1,;‘

GEORGE ¥, CROFP . .
OFFICIAL COURT REPORTER (R -31=
i SEATTLE. WASHINGTON

23
24
256

'»rf.at enuwon oi the Chlcf Judﬂe 01 thc Clrsult he w1ll want

‘;fiaoﬁe¢yetkh One thné, as‘l 1nd catej

'!Qhave been Ior the. plalnxlfis here to have asked to 1nuer¥”‘

| jstudyvng the uomplalnt, that I can transfel thls case;ﬂ,

A'to aSSLgn one Juoge to heaf both mdttefs, I don t know

yesuerday,‘f'éﬁ o
': oerfein‘of. and that is there Wlll be substantlal factual_s

}oxesblmony that w111 be common to both caseep but wheuhef

o that w1ll oe exten51vo orygusclihat 1t w1ll be I have no”!f

“]way of knowwng at ths time., But l am frank TO say 1

nan that it isa ohame really that there w111 be a lot

7

?;of dupllcatlon of Judlcwal eiforco, I would have thought

ithdt he best practlce here from: the 1nterest of at leastff

Ceobv1at1ng needless duplloatlon of JudlClal effort would

_Ivene 1n that partlcular case, bUb they dld not do tha o
i"lhey are not requ1red to. ‘

' There 1s no ‘way, as I view ihe mawcer afterf

fOregooo~~I uhlnk that “if such an avenue were open to me
?I probably would have done S0, solely 1n the 1nterest of

aV01d1ng dupllcatlon of Jud1c1al efforto We have con-
51derable problems these days w1thouu dupllcatlng JudlClal
';eflort when there 1s a ‘common cause 1nvolved v
P MR JACK Your Honor,ylf l mlght abk Mr.u‘"'g‘”

Stephan, dld I understand yous correcmly in saylng that the

de0181on that norhlng would be done untll the case was“fﬁlh

GEORGE F. CROPP
OFFICIAL COURT REPORTER : - . . "7 T e
SEATTLE, WASHINGTON T —32-; |




_?fcan resolve that questlon very shortly, because I w1ll

i vonce.

f'let me know°

“yhls cas e ao well au to Lhe Oregon case9

dec:ded applled‘t

t 1s mJ understandlng; yeo, ’

MR JACK

s I was not clear on thata If that 1s

1n ¢aCu tne case,:we would certalnly con51der

| stlpulaulng that thL ; case be Stajed untli thac base wa

determlned T L cannOL‘commlu'mysélf to hat p051u10n at

MR, STEPhAV I tnink that isa oound ——
: THE COURT Why don t you ﬂentlemea get together

and see whau you can work outn

“'v’ MR JACK: Fine,

| THE COURT T hope youﬂ

T would 1like to know.
!ihold up notlfylng the Chlef Judge off101ally of thls
f'dup7;catlon of 51m11ar cases untwl I know what you 1ntend‘

ﬂ‘to doo

‘jMR;,STEPHAN:’ I wiliyehdéavor'to‘find @u%'éti

THE COURT ‘ I wish you would do that and then

I am flllng thls op;nlona You may recess?

court Mrn Balllffq

(Hearlng concluded at 10 38 a. m )

GEORGE F. CROPP
OFFICIAL COURT REPORTER
SEATTLE, WASHINGTON
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" Al nl T Tf\o
N TPE DISTQLCT COULT OF; THB UNITLD S 3
"OR THE WEST}hV DISTRICT O WASHIN TON‘

: ‘ : NOILHBRN DIVISION

:TREPORTERNQ” XVVT“ICATE‘;;

l Georce F° Cropp nereby certlfy chau I.aﬁﬂ

1 Court Reportel 1n andqur tne aboveaenhltled:‘:“

wCouLt, and that as such was 1n attendance upon and feportediu

1uhefproceed1mgs had 10 tne foregomng mattern‘”

"‘ixcéftlfy further tnau the foreg01ng Transcrlpt
of Proceedlngs is a full true and corfect fecord of the
‘prooeedlngs had upon the hearlnv of defendants

cnange 01 venue 11’1 Sald causeov

Dated at Seattle, Washington this 6%

May 9‘ 1970 e,

GEORGE F. CROPP
OFFICIAL COURT REPORTER
SEATTLE, WASHINGTON
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: @dnwwov

Ummmﬂmmnnm

“U_omm Jm mmﬁwwomvwm to the vmwwamsﬁ of

‘chemical 2mnmmwm‘mmmnﬁm..

MELVIN LAIRD

*JOHN J. HAYES

T GPOTIH—O-T12-T13

Defendants

M N N N NN N N N N N T N N NS B

~Defendants

ZMFomeUdﬁ IN GPPOSITION

QH COURT
ﬂ»mWhZOJOA

‘rd«

I

CIVIL WG. 8906

TO PLAINTIFFS'

CROSS MOTION FOR SUMMARY JUDGMENT

¢ Cross Koﬂwom for S

Aom‘whn vﬁo<Jm»oAm of nwm ZerOJmH«ts<,ﬂoJamswmh Policy Act of 16

Umnmﬁamnnm .oppose mHmHDmHmrm
xo ion to Dismiss or in the
Na

wwmwﬂnwmmm concend that the

ch

ﬁw,am.SOS‘SOnm mew,oﬂ:o

_Of what- was o become Pub

particularly those provisions dealing suﬂﬁ.ﬁmm;nﬂmsmwOannwomwom;;

Five am%m Hmnm

,UCUHvovﬁmﬂ,mw

ummary Judgment is based exclusively

(Public Law

motion on the:grounds set monnﬁ in

Alternative for Summary QCmmdmﬂn,

tional Environmental Policy Act of

emical Smwmmnm,mmmuhm; As we have

_shown in ocﬂvawmw” n mmeOﬁn of: ndm donwo; already rHHmm .rwm_bnn,wm not m@vwwnwx‘

ctober 3, HmNOanosmﬂmmm ¢onsidered

lic ‘Law-91-121 (e mmmnﬁ%dm November 15,

r the mmzmru nonmwamnmm nrm @Nodwmwob

onoy, EWerdemvnHmbmﬁownmnwon of




searched in vain for any indica-

provisions of ‘Public Law $1-190

ober 8 referred to

OdmmHCrﬁH s of a jet airport near Everglades: Na

but Emwm

mnﬂ Hs rwm anWJm nmJ%on AHHm Congressional meCHa mHNH

i wwmmmwmmnm mo ﬁwm rH amwowwmﬁwow.om owmawnm».smwmmwm,mmmﬂnm. On wmomsvmn ru,

), the Secretary oh Ummmsmm advised’ Governors ZnnmkH and Evans of the wn01
,ﬂwmnmwomrmwwoﬁ of onBMomH Smﬁmmnm,mmmmnm‘ﬁwHoﬁmw;mwm‘mﬁmmm of ‘Washington

‘wo1 erﬂmqm at nﬁm dJmnHHHw wmﬁOr in OﬂmmoA; ou,nwmAmmBm date the mHmemmnm

,Oruwwm.mmwmnm.mwm the m@mmew of the House were advised of ﬁwm proposed ship-

"ment. OnDecember oo Homw the ‘Senate again considered $1075. While Senator

“Jackson nmmmmﬂmm at great length to numerous types of mnﬂw<wwwmmuw\nWm trans-_

,@OHrmnroJ of oJmEH a2l warfare agents wes nowhere referred’ to.

© on April 22, 1970, plaintiffs filed this actiom. On April 21, 1970,

Senator Jacksorn wrote the "contemporaneous letter relied on by plaintiffs -Of

‘course, the afifer—the— évent—-letter of a single Senator is not even legislative,

and is mnwwﬁwmm to no Smwmﬁw in ‘the interpretation of Hmmwmwmﬁwon by -

ﬂrmmoonnnuﬂ,aﬁm‘Hmuwmwmnw<m WPerH% is owmmw that- oovmﬂmmmu vmvsm fully mﬂmﬂm

E om.mwm‘@ﬁomommm mwmnmuonnmmwos of chemical warfare agents, did not mean no Unwmo
mcos nxﬁAmuommanos within the provisions of wrvwvo Law 91-190.
Plaintiff

' reference to the Titanic Hdmwommmm nwm impossibility of’ ﬁﬁm

see increasing evidence of this inadequacy all arcund us: haphazard urben.
uburban growth; crowding, congestion, and rosmwndosm within our central
s which result in ¢ivil unrest and detract from man's social and wm%rTodomwvﬂ
el1l-beingy ‘the Homm of valuable opern spaces; imconsistent and often,” ) :
‘incoherent rural and cﬂvm kmsmlﬁmmuwon’Omew critical air and water pollution”
‘problems; diminishing recreational opportunity; OOdwwvawmw s0il erosion; the
degradation of ‘unique eco- systems; needless deforestation; the declime and o
extinction of fish and wildlife mﬁmnwmm. faltering and” ﬁOOﬁH% mmmgmsom tr 5uv0ﬁ|.
tation systems; . poor mmo:wnmonmrm_ anmpmw and cmwvdmmm in. publicand private
. structures; rising levels of noise; the continued utow;mmxmnwon,om pesticide:
“andchemicals ajnwoar adequate noﬁmJamﬂanON of the ro:mmmrmmommu‘rmmrmhwom
: thermal pollution; an increasingly ugly landscape owcnnmﬁma with -
“powerlines and junkyards; growing scarclty of essential resourtes;
mu% .other ws<JH0JHmm el quality problems:. Congressional Record,
da Umcmﬂmm 0r nﬂm @Hmr rodm mmm, First Sessiom, Vol.- 115, No. 213,

GO 13— CaT13-713




“environment

..“wﬂm ﬂﬁrﬂjmﬂ mcnn mm@@HH

uwovanwwde%“ oAmHAnHHmm

_ncnhmnntmozmnmn mcdamﬂwnmu

nqmnwu adwdnmﬂ% mcmvwwmm ﬁdmrsn- suc
: ﬁ#%m zwm.SOﬁ.ﬂrm noﬁoﬂmmmwodmw Hmﬂmﬂn. ’

5! Eonwon;no mwmawmm.Oﬁ.»n Wm alt

wrv»Jo rmz oH Hmo »pm HomwomHnnadecmwoﬂv

rqmomm ‘on

mwm wmocwﬂm muﬁ Om mawkwn st mw Hoo a:mn

aer nmmmtmw Oo<mrm3mnw _mﬁdowmm a nmz <mmmmH

mv@ wmd&m omn a. mwo

few of msm incredible ﬁmmzwnm acceptance of wwm¢ﬁ ¢mmm

rly, rwm wOr is not Jmme o aw@r% to-a military

ctiom signifi antly aff morPAm the cmnwrn% of ﬁWm ﬂaaaw

mwm Act need nOW,wm mowwosmmmemomm the o<mwd9m:ﬂ Sm%

h mwwmamJ+ be ww wmwwv by air QH wwpmmm.
mm are nﬁﬁﬂwnmv warfare Dnmdnwm mmﬂmABu or INT y@<wm£m&,
e nﬁm nmannH oo<mrqamnn., Surely

mwchmUﬁ would immobilliiz

mvoHdm‘oz

RSl ittt ]

otion for: mrdsmww judgment mWoaHm be denied mﬂm

mﬂmmﬁw<m mo1 summary ucmmamﬂr.

STAN PITKIN °
United States Attormey

se
L
Western District of Washingtomn

mwwmn bm nmﬂn U. Sa PnnOﬂﬂm%

\V\

o nt

CARL F. GOODMAN
Attorney, dmunnnamsﬁ of ucwnwom.
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